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I* UNITED STATES DISTRICT COURT 

* FOR THE NORTHERN DISTRICT OF NEW 

YORK 

AD-EXPRESS, INC.; REX KITCH2N, as 

President of AD-EXPRESS, INC.; 

ANDREW GALLO, Individually and as 

President of ANDY GALLO CONSTRUCTION 

CORP; >- d/b/a 4 SEASONS VARIETY STORE; 
and PENNY WEBER, 


Plaintiffs, 

Civil Aetion No. 

-against- 

74-CV-401 

JOHN F. KIRVIN, Supervisor of the 

Town of Rotterdam, New York; 

BENJAMIN WOLLNER, FRANCIS L. STONE, 

PETER LA MALFA, and WILLIAM OSTA, as 
flmembers of the Town Board of the Town 
flof Rotterdam, New York; EDWARD LONGO 

11 and JOHN LA MALFA, as Town Justices 

Bof the Town of Rotterdam, New York; 
land JOSEPH S. DOMINELLI, as Chief of 

HPolice of the Town of Rotterdam, Nev 
|York,. 

NOTICE OF APPEAL 

• • « 

i' Defendants. 


le? do . 


3IRS: 


PLEASE TAKE NOTICE, that the plaintiffs hereby appeal to 
the United States Court of Appeals for the Second Circuit from 
the memorandum decision and order of the United States District 
Court for the Northern District of New York dated November 5, 
1974 and signed by the Honorable James T. Foley, United States 
District Judge, entered and docketed in the office of the Clerk 
of the United States District Court for the Northern District 
of New York on November 6, 1974, denying the plaintiffs' applj.- 
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cation for prelixninary equitable relief and disraissing plaintiffa' 
conplaint herein, and the plaintiffa hereby appeal from each and 
evory part of the said memorandum deci 3 ion and order aa well aa 
fron the whole thereof. 

Datedi November 8, 1974 

Yours, etc., f 

for ROSENBLUM fc -LEVENTHAL " 

Attorneys for Plaintiffa -Appellant» 

732 iMadison Avenue 

SIKantt Wo<.i Vim>V 1 


70: MICHAEL VOLPE, Esq. 

Town Attorney for the 
Town of Rotterdam 
Rotterdam Town Hali 
Vinewood Avenue 
Rotterdam, New York 

Clerk of the United States 
District Court for the 
Northern District. of New York 
United States Post Office 
and Courthouse 
Utica, New York 










jjAD-KXPRHSS , 11«:.; KEX KITCHEN, as 
|?resident of AD-EXPRESS, IKC.; 

■ANDREN GALLO, Individually and as 
President O£ ANDI GALLO CONSTRUCTION 
CORP., d/b/a 4 SEASONS VARIETY STORE; 
and PEWSiY WEB ER, 


Plaintiffs. 


-against- 


JOZOI P. KIBVXN, Supervisor of the 
Tam i of Rottarda», New York; 

R EM. TA M TM TOLLNXS, FRANCIS L. STONE, 

PJETEA LA MALFA, and MILLIAM OSTA, as 
Tambars of the Tora Board of the Town 
of Rotterdae, New Tork; EDWARD LOBGO 
and JOHN LA MALPA, as Town Jostices 
of the Town of Aottexdaa, New Tork; 
and JOSEPfi S. DOMIBELLI, as Chisf of 
Police of the Town of Rotterdaa, New 
fork, 

Defendants. 


Civil Aetion No. 

7 ( 

COMPLAIKT POR 
DSCLARATIOH AND 
IIUUNCTIVE RBLIS 


I. JURISDICTION 


i ^• The juriadiction of this Court is invoked under Titie 28, 

United States Code, sections 1331 (a), 1343 and 2201, et. seg, , 
this suit being authoriaed by Titi# 42, United States Code, 
sectlon 1933. This is an action for declaratory judgnent and 
sppropriate equitabis relief to prervent further deprivation under 
=olor of state law, statute or ordinance, of rights, privileges 
■md ienunities, secured to plaintiffs by the Constltution and 
•Statutes of the United States, Including the right to freedee of 
.ppeech and of the press under the First and Fourteenth Anwsndeents 
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-o the Constitutio» of the United States and the right to equal 

{yrotection under the law and due process of law under the Four- 

! 

:eenth Anendaent to the Conatitution of the United States, and 
.lnder Titio 42, United States Code, section 1383. 


II. PARTIES PLAIMTIFF 

2. AD—EXPRESS, INC., is a buainess Corporation duly fnnasii 
and existing under and by virtus of the laws of the State of 
New York, with an office and principal place of busineas in the 
l0wa °* Colonie, County of Albany and State of New York. AD- 
EXPRK5S, INC. is engaged in busineas as a private postal delivery 
cervice, prlnaarily handling second and third class natter aS 'e ' 


saturation uediun within the Counties of Albany, Reasselaer, 
Schenectady and Sara toga. State of New York. - * ' '' 

3. REX XXTCHEN is a citisea of the United States of 

and a resident of the Town of Delear, County of AlbSiy, State of 

New York, and is the Presideat, part owner and one of the eaeaging 

officers and employeea of AD-BXPRZSS, INC., which provides his 

Principal iceans of support. . 

W.VW s- v. . 

4. ANDRE* GALLO is a Citizen of the United States of 

America and a resident of the Town of Rotterdan, County of 
Schenectady and State of New York, and ia the Preaidant, part 
owner and managing officer and eeployee of ANDY GALLO CONSTRUCTION 
t-ORP., doing buainess under the name and style of 4 SEASONS 
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VARIETY STO RE «t nunber 2621 Guilderland Avenua, in the Tovn of 

I Hottarda», New York. Mr. GALLO'a atora deala principaliy in lavn 
and garden aquipoant, pover toola, hand toola, cookvara, houaa- 

w * r **• «nd ganaral hardvare, and said businaas constituta* 

and provido» hia livalihood. 

5. PENNY NEBBR ia a citizan of the United Stataa of Aaarica 
and a raaidant of tha Tovn of Rotterdan, County of Schanactady, 
and Stata of Bew York. Mr». WKBNR, aa an indepandant contractor, 
performa dalivariea for AD-EXPRESS, INC. on four rowtaa in tha 

t 

Tovn of Rottardam, Nav York. 

ili. PARTIES DEFENDANT 

6. JOHN F. XIRVIN is tha duly elected Supervisor of the 
Tovn of Potterdam, New York. He is sued herein in aaid official 
capacity. 

7. BENJAMIN MOLLMER, FRANCIS L. STONE, PETER LA MALPA and 
WILLIAM OSTA ara membera of tha Tovn Board of the Tovn of 
Rotterdam, tha duly conatituted legialative body of said munici¬ 
pali ty. Thay ara sued herein in aaid official capacity. 

8. EDKARD LONGO and JOHN IA MALPA are tha duly elactod 
Tovn Juatioea of tha Tovn of Rotterdam, Nev York. They ara auad 
herein in aaid official capacity. 

9. JOSEPH S. DOMINEJLLI ia tha Chief of Polica of the Tovn 
of Rotterdam, Nev York. He is sued herein in said offical 
capacity. 











12. AD-EXPRESS/ INC. provides these Services at far lower 
rates th^n those charged by the United States Posta 1 Service and 
local newspapsra. In many cases amall busineas people are askad 
to pay on_ly vhat they can for a diatribution. In eany other 


a- 
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oo it* abllity to provida "saturation" delivery vithin ita 
k«ting arw, vhich includes the Tovn of Rotterdaau AD-EXPHRSS, 

I . \ ^ % r 

IMC. 'a major coasaercial clienta, including Kontgomery-Mard, 

. • • ■ - • ' ^ 

Two Guya r X-Mart, Sears Roebuck and Co. and Shoprite Superamrkets, 

rely upon AD-EXPRESS, INC.'a present ability to delirer through- 

’ i , 

out the entlre market area, including the Tovn of Rotterdaau 

14. Plaintiff XITCHEN has been duly lnforaed by the afore— 

.. » 

aaid major cosmwrcial clienta of AD-EXPRESS, IRC. that if AD- 
EXPRESS, IMC. vare unable to delirer in one or more of t^p 

. . r . ' 

raunicipalities vithin aaid aarketing area aaid clienta vould be 
forced to discontinue AD-EXPRESS, INC.'a aerrices and rerert to 
nevapaper or direct mail diatribution methoda. 

tm » 

15. Shonld these aaid major commercial clienta of AD-EXPRESS 
INC. vithdrcv their boaineaa AD-EXPRESS, IRC. vould be rendered 
iosaediately inaolrent and forced out of boaineaa. 

16. A* hereinabore a et forth, AD-EXPRESS, INC. contracta 
with a large number of private individuala, principally houae- 
vives, to make delirariea of materiale consigned to AD-EXPRESS. 
INC. for horne delirery by ite cliente, along designated routes 
[vithin the aaid aarket area on one or oore designated daya per 

«ek. Said delirerlea are made by placing the materiala to be 
ellrered in sxnall plaatlc baga and hanging said baga from the 


front doorknob oi each dve. xng unit within a designated delirery 







> 


route. In sorae i.natances the bags ara fastened by tviat tiea to 
snail box posta or suspended froo hooXa thereon. 

17. If an individaal rriahes to pervanently atop or snapaud 
dallverlea of such naterlalc to hia dvelling place ha need <mly 
talephona the offlces of AD-EXPRESS, DIC. and so regnest. If 
tho dallverlea are to be pereanently atopped, AD-EXPRESS, nc. 
raqueata that the caller covplete and ratam a brlef for» for 
AD-kxpress, INC.'a recorda, if the Individaal declines to £IU 
out such a for» dallverlea are nevertheleaa atopped forthvith. • . 

[ iTceporary auapenalon of dallverlea ia in aU casea effecteated 
y a aere phone call. 

\ ^ • 

18. On or about the 22nd day of Angost, 1974, the defendant 
«abers of the Tovn Board of tho Tovn of Rotterdaai, pnrsnaat to 
ha povera vest id ln it by tho Tovn Lav of the State of Mev Torte, 
S5 at, aaq. , enacted a certain Local Lav No. 13 of the pear 
1974, entltied "A local Lav Prohibiting the Diatrlbotlou of Oa- 
soliclted Adverti a ing Matarlala in the Tovn of Rotterdn." A 
copy of thls ordlnance is annexed hareto ea Txhlbit A.* 

19. Thia aforesaid ordlnance, by ita teres, prohibita the 
Jistribution of “advertising naterial or saeplen" to any h ce» 
«rithin tha Tovn of Rotterdae withont the vrltten consent of the 
KCTipant of auch horae. By ita tama a person or Corporation 
which violatcs thia ordlnance vili be daaead gullty of a crlelnal 
effense and subjected to a fine of $50.00 for the flrat offense 
and $100.00 for nny «ubsoquont offense. 







20. Further, by it* teras, the ordinance ia inapplicable 
o the United States Postal Service, nevspapers of genera! circu- 


Lation, and cheritable and non-profit organizations. 

21. To plaintiffs' knovledge this ordinance haa already heen 
snforced by defendants against one sub-contractor naking deliveries 
of Materials in the Tovn of Rotterdaa, and against a supervisory 
anployee of AD-KXPRESS, INC. making deliveries of materi&ls in 

the Tovn of Bottardae. These cases are stili pending in Jostice 

i 

3ourt of the Tovn of Rotterdaa. 

M ‘ '* I- ‘ *" , ** ' . 

22. Upon Information and belief, baaed upee telephonio 

J - . x • * . * _ 

and personal conversatione with defendants and vith HICIIAEL VOLPH, 
^aq., Tovn Attorney for the Tovn of Rotterdam, defendants intend - 
to enforce eald ordinance against any person*naking deliveries 
for AD—EXPRESS, INC. within the Tovn of Rotterdan, against 
ssployee of AD—EXPRESS, INC. supervising soch deliveries, a nd . 
against AI>-EXPRESS, INC. itself. All of these peroons and plain- 
tiff corpora tions r*ill then be subjected to the sta tuto ry penal- 
ties for such violations as veli as the additional deprivatlons 
of Constitutional rights, privileges and inxnunities and other 
daaages alleged hereinafter. 

23. As to plaintiff AD-EXPRESS, INC., this said ordinance, 
unlese ita enforcenent be enjolned by this Coart, vlU subject 
plaintiff to substantial finane ial losses, loss of other valoabj.# 
property rights, and deprivation of its Constitutional rights in 
the following rcapect3: 
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(a) Plaintiff will b« put out of business by virfc 
of the renioval froa it of tho business of it» major coem*rci&.i 
clienta, ali vithout due proces» of law, ciusing grievons fiaio- 
jcial los3 and losa of subatantial property rights to nome foear 
| hundred individua 1» vithin it» marketiog area who contra.ct 

, , ' 'r 

individually with plaintiff to aaJce horne deliverie» of AEMKXPHBS8, 
INC. caterials, ali in violation of the rights oonferred upon it 
jy the Pifth and Pourteenth Amendaant» to the United States 
-onstitution. 

(b) The ordinance denies plaintiff equal protection 
ander the law, in that it excepta froa it» arabit any adverti sJLag 
natter delivered by agent» of the United States Postal Service, 

py newspapers of general circulation, or by charitable or nos- 

t * 4 . ' • ■ r ' .b'. • 

rofit organi satione. Bo reason for sueh a statntory dlstiaotion 

• * :• 

xists which bears any reasonable relationship to tho ectoal amd 

_ _ *_ *■ ' v »• v* 

constitutlonally permissiblo objectlves of thie ordlsanec. ‘ ^ 

• * --* * ” r v > 

(c) The ordinance as drawn is impermisslbly broad «y» 

* . . • *». »• 

vague in that it falis to define the term "advertising materiale" 

■ . »• ' v 

vith sufficient preci sion to permit plaintiff to forvolate «y 

f djust ite lawful busineas oondnct eo as to avoid the statntory 
anctlons imposed. Purthermore sald statute Is broader in lts 
«#eep than reasorobly necessary tc accoaqplish the ectasi ■ 
constitutlonally persisslble objectlves advanced in s up po r t of 
it» passage, io that by its literal teras it prohiblts the distri- 
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bution by plaintiffs of printed mattei* entitled to full First 
Anendnent protectioris. 

24. As to plaintiff PT2X KITCHEN, this said ordlnance, un¬ 
ies s its onforeenent be enjoined by this Court, vili subject 
plaintiff to insaediate and substantial financial losses, loss 
of other valuabls property rights, and deprivation of his 
Constitutional rights in the folloving respecta x 

(a) Plaintiff wiU be pnt out of businesr, suffer 
loss of reans of support, and losa a very substantial capital 
invaMasat in said business, ali vithout due process of la* as 

guaranteed by the Fifth and Fourteenth Anendments to the United 
States Constitution. 

t ■» ■* . O 

(b) Incidente1 to his loss of business and Beans of 
3upport plaintiff vili be further deprived of his rights under 
the Pirst and Fourteenth Amendaents to the United Staten Consti¬ 
tution to utllixe the faciiities of AD-EXPRESS, me. to espouse 
And advance the political, charit&bla, aocial, religious and 
other liXa causes of his choice, and to participate, as he has - 
in the past, in the exercise of free political debate and din- 
cussioa of religious and social issues. Further, his exercise of 

I . / - 'j." 

the. foregolng rights vili be inperalssibly chilled and curtailed 
by forcing hin to utllixe the expensive nedia of nevspaper or the 
United States Postal Service in the furtherance of those rights. 

\C) The ordinance denies plaintiff equal protection 
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under the lav, in that it excepta from ita arabit any advertiaing 

. * ^ 

matter delivered by lgents of the United States Postal Service, 
by nevspapers of gencral circulatioa, or by charitable or non- 

. f _ - , * 

profit organizations. No reaaon for auch a atatutory distinctlon 

4 -»■* • - . * % 

exists which beara any reaaonable relationship to the actual and 

^ 

conatitutionally perxninaible objectives of thia ordinance. 

* < 

(d) The ordinance aa dravn is inperalsslble, broad and 
vague in that it fails to define the terra "advertiaing materiala” 
with sufficient preclaion to perrait plaintiff to formulat* and 

•• «e 

adjust his lawful buainesa conduct so as to avoid the statutory 
3anctions imposed. Pur thenrvore, said atetute is broad er in its 
sweep than reasonably necessary tc accoraplish the actual and . 
ccnstitutionally pernissibie objectives edvanced in eepport of 
its paasage, in that by its literal terras it prohibits the distri- 
bution by plaintiff of printed natter entitled to fu\l First 
Araendment protectione. 

A 

25. Aa to plaintiff ANDREV GALLO, this said ordinance, 
an leas its enforcraert be enjoined by thi? Court, vili subject 
^lainti-f to Immediate aud subatartial financial loaaes, in- 
sludiag the cancellation of existing contractual righta and cbli- 
jations aa to the diatribution of advertiaing materiala and 
tonsequential loas of income and sales, and deprivation of his 
conatitutional rights in the following reapecta: 

(a) Plaintiff vili suffer losa of means of suppent 
Lnd other valuable contractual and property rights, ali vitbout 
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**• proces» of law a» guaranteed by the Pifth and Pourteenth 
Aaandnents to the United States Ccnstitution. 

(b) Tha ordinance denits plaintiff equal protection 
ondar tha law, in that it excepta fro» it* a*abit any advertising 
Baattar delivered by agent» ot the United States Postal Service, 
by newspapar» o Z genera 1 circulat ion, or by charitable or non- 
profit organixations. No reason for such a statutory distinction 
exi»t» which bears any reasonable ralationship to tha actual and 
constitutionally permissible objective 9 of this ordinance. 

26. As to plaintiff PENNY WEBER, thia aaid ordinance, 
unies» it» enfdrceaent be enjoined by this Court, will subject - 
plaintiff to lmediate and substantial financial loss, including 
Loss of her aeans of support and that of her family, deprivation 
J f ber Constitutional rights, and crininal sanctione and penal~ 
ii**, in the following respectat 

Plaintiff will suffer loss of zneans of s u p p ort 
d other valnabla contractual and property rights, a 11 without 
ue proces» of law aa guaranteed by the Pifth and Pourteenth 
uaendaents to the United State» Constltution. 

t 

(b) The ordinance deniea plaintiff equal protection 
mder the law, in that it excepta from it* arabit any advertising 


natter delivered by agents of the United States Postal Service, 
ny newspapers of general circulation, or by charitable or ncn- 
proflt organizatlons. Ho reason fer such a statutory distinction 
sxists vhich boars any reasonable relationship to the actual and 
x>nsfcitutionally pemissible objectives of this ordinance. 





(a) The ordinance as dravn is inperaissibly broad and vaque 
in that it fails to define the tem "adwerti 3 ing materi ais ■ with 
ufficient precision to penait plaintiff tx> fornulate and adjust 

aer lawful business conduct so as to avoid tha atatutory aanctiona 

' v' ' 

inposed. Furthenaore, said statute is broad er in'ita sweep than 

, , -*v~ r. .» T 'i* 

roasonably necessary to accompliah the actual and conati tutlonally 

* - • //► ' k . ; 

peraissible objectlves advanced in support of ita paaaage, ii* W 
that by ita literal terna it prohibita tha distributio» by pia in- 
prir.ted matter entitled to full Pirst An en dnent profcec— 


IV. PP AYER FOR RE LIET 

— -r * 

',/irCRiTORE, plaintiffs pray for the folloving relief: 

1. A tenporary restraininc order, reatralnlng the defen— ' 
luanta and anyone acting in concert with thea, froa lnatitutlng 

- ■* «j - ‘ ' • 

.iny further adrxinistrative, civll or crininal proceedinga agelnat 
any of the plaintiffs to enforco the proviaions of the Town of 
Potterdan's Local Law No. 13 for the year 1*74, and fro* taklng 
jany othcr steps ir.tendcd to have or having the effect of enforcing 
3aid proviaions. 

2. A preliaioary and a pernanent injunctlon each enjoining 
the defendants, their successore in office, and anyone acting 

in concert with then, froa inatltuting any further administra- 
tive, civil or cxinlnal proceedinga againat any of the plaintiffa 








o onforca the provisione of the Town of Rotterdan^s Local Lav 
<o. 13 for the year 1974, and froa taking any other steps in- 
ended to have or having the effect of enforcing saiJ provisione 


I 


-3. A judgieent declaring the Town of Potterdan'8 Local Law 


Io. 13 for the year 1974 unconstitutienal and void. 

* 

4. Soch furthar relief as tha Court deema just and proper. 


Respectfully sobmitted. 


- ». • 


ux R. Kietzaan /y 

for ROSENBLOM AND LEVSNTHAL 
Attorneya for Plalntiffs 
Office and P.O. Address 
732 Madison Avenae ; 
Albany, New York 1220« 
Telephone: (518) 463-1107 
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EXHI3IT A, ANNEXED TO COMPLAINT 
Not Reproduclble 







TATE OF NEW YORK ) 

OCNTY OF ALBAIJX ) SS.: 


The underslgned, an attorr.ey adaitted to practice in the 
>lur ^ s **ev York State, skowa: that deponent ia the attoraey 
5 f record for AD-EXPRESS, INC. in the within action; that 
ieponent has read the foregoing coraplaint and knovs the contenta 
:aoreof; that the unam ia true to deponent'a own knowledge, 
sxcept as to the aatters therein stated to be alleged on Informa¬ 
tion and belief and that as to those matteru deponent believea 
Lt to be tme. Deponent further aaya that the reason this 
rer ^^ CRt ^ on i* lude by deponent and not by plaintiff AD-EXPRBSS, 
^C. ia that plaintiff is without the County of Albany. 

The underslgned affirma that the foregoing atateaenta are 
true, under the penaltles of perjury. 


/a/ Pani R. Kietznan _ 

for ROSEHBLUM fc I^EVENTHAL 


I STATE OT NEW YORK ) 
COUNTT OF ALTANT ) SS.: 


REX KITCHEN, being duly avorn, depones and aaya that 
deponent ia the Preeldent of AD-EXPRESS, HIC., 

the Corporation named in the within action; that deponent has 
read the foregoing oonplaint and knovs the contenta thereof. 

^ that the sane ia trua to deponent's own knowlodge, excepi 
as to the matters therein stated to be alleged upon Information 
and belief, and aa to those matters deponent believea lt to be 
true. 


Thls verification ia made by deponent becauae AD-EXPRESS, Inc. 
is a dowestlc Corporation. Deronent is an officer thoreof, 
to-wit, ita Praaident. 

The grounds of deponent's belief as to all matters not 
stated upon deponent's knowledge are as follows: Pamiliarity with 
the busineas operations of AD-EXPRESS, IIJC. and ita recorda. 


/ 3 / Rex D. Kitchen 


Svora to before ste thia 
21 day of Septerhcr, 1574 


/n/ P aul R, Kietzrvan __ 

totary Public, State o7“New York 
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S TATE QF NEW YORJC - 
COCJJTT CP SCHENECTADT 


SS. x 


. - k- •». 


ANDREW GALI/5 b«lng duly worn, d«poM« and says that ‘ <' 
Jeponen. ia tho Preaident of AHDT GALLO CONSTRUCTIO» mm> ' j/ v/, 
4 S EAS Ciis VARIETY STO RE, the Corporation nanail in th> within *« 
action, that deponant has read the foregoing coenlaint and Ynnam 
contenta thereof; and. that the sane ia true to deponent*» ova ' 1 
Knovledge, except as to the natters therein stated to be alleoed 
upon Information and belief, and as to those icattere deponent • 
oairevea it to be true. 

r ■ ' * • 

- i. ... T* 1 » ver ^icttion ia made by deponent becauee ASDY GALLO r 
CONSTRUCTIOM CORP. , d/b/a 4 CEASOKS VARIETT STORK r is « * 

t8 8 preaident° rat ^ 0n * D °P° nent; i* an offieer thereof, to-vit/ 4 

The grounds of deponent's belief as to all natters not 
tated upon deponent's knowledge are as follows: 


I 


/s/ Andrey Gallo 
Andrev Gallo' 


worn to before ne thls 
1 day of September, 1974 


3/ Susan A. Condon 
tary Public, State - of N<- 
ualifled in Albany County 
7 Cora. erp. 3/30/75 


fork 
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Itate cr ssw tore ) 

FOOMT OF SCHEHBCTADT ) 


SS.x 


■ A3DREW GALLO* being duly svorn, deposot and says that 
leponent is a piaintiff in ths vithin action 7 that deponent has 
read the foregoing coapiaint and knovs the contenta thereof; that 
^ ***** i* true to deponent * s om knotrledge, except as to the 
^etters therein stated to be alleged on Information and belief, 
md that as to those mattera deponent believes it to be true. 


/3/ Andrev Gallo 



to before um this 
day of September, 1974 


. j , » ). 

. ’ r' 


PObllo, State of Xev Tork 
ified in Albany County 
piS Cam, es. 3/30/75 


STATE ar NEW TORK ) 

JCOUNTY cr SCiJEHECTADT ) SS.: ' * 

e 

_ PfflOT NBBER, geing daly svorx», deposes and aays that 
Ideponent is a plaintiff in the within actionr that deponent has 
Iread the foregoing oonplaint and knows the contenta thereof, that 
|the #«m is true to deponent's awn knowledge, except as to the 
raatters therein stated to be alleged on infornation and belief, 
and that as to those nattera deponent believes it to be true. 


/s/ Penny Weber 

5 vora to before ae this 
21 day of September, 1974 


/s/ Susan A, Condon _ 

Notary Public, State of Mev York 
Cualified in _lbany Co. 

.*iy Coa, exp. 3/30/75 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 


AD-EXPkESS. INC.; REX KITCHEN, as '• 
President of AD-EXPRESS, INC.; 

ANDREW GALLO, Indlvidually and as 
jj President of ANDY GALLO COM^TRUCTION ' 
CORP., d/b/a 4 SEASONS VARIETY STORE; 
and PENNY WEI3ER, 


Plaintiffa, 


-against- 


Civil Actioi» No. 


JOHN F. KIP.VIN, Supervlsor of tha 
Town of Rottardam, New York; 

3ENJAMIN WOLLNER, FRANCIS L. STONE, 
PETER LA MALFA, and WILLIAM OSTA, as 
raembers of the Town Board of tha Town 
of Rotterdara, New York; EDWARD LONGO 
and JOHN LA MALFA, as Town Justices 
of tha Town of Rotterdam, Naw York; 
and JOSEPH S. DOMINELLI, as Chief of 
Police of the Town of Rotterdam, New 
York, 


ORDER TO SHOW CAUSE 
FOR PRELIMINARY 
INJUNCTION AND ORDER 
GRANTING STAY (TEM- 
PCRARY RESTRAINING 
ORDER» 


Defendants. 


This cause coming on for hearing upon the application of 
plaintiffs for an order to show cause for a preliminary injunc- 
tion as prayed for in the complaint, and it appearing from the 
affidavits of PAUL R. KIETZMAN, Esq., REX KITCHEN, ANDREW GALLO, 
PENNY WEBER, and JOHN L. SCHMITT, attached to and incorporated . 
in said application, that plaintiffs are entitled to auch relief" 
unle3s good cause to the contrary be shown, it is hereby 

ORDERED that the defendants and each of them be and appaar 
before HON. JAMES T. FOLEY, a Judge of this Court, in the Fedaral 
Courthouse, Eroadway, Albany, New York, on the ‘7'*" day of 

, 1974 at the hour of JOlCKi o'clock>? ,M., and 
there and then show cause, if any there be, why this Court should 
not issue a preliminary injunction a3 prayed for in said complaint. 


nad it i3 further 
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ORDERED that pending a hearing on the above order to show 
cause, that defendants and those acting in concert with them are 
stayed and restrained from instituti^g criminal or civil proceed- 
ings against any of the plaintiffs Jo enforce the provisions ot 
the Town of Rotterdam'9 Local Law No. 13 for the year 1974, and 
from taking any other steps intended to or having the effect of 

enforcing said proviaions, and it is further 

\ 

ORDERED, that plaintiffs shall post a security bond of 
$ // 0&D-CO $ pursuant to Rula 65 of the Federal Rules of Civil 
Procedurjp; and it is further 

ORDERED that this temporary reatraining order may be served 
by any person over the age of eighteen years selected for that 
purpose by the plaintiffs' attorneys upon the named defendants, 
or their attorneys, and such Service shall be deetned good and 
effective. 

Dated: __o'clock 

September 24, 1974. 
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UNITED STATES DISTRICT COURT 

FOR TUE NORTHERN DISTRICT 0F NEW YORK 


AD-EXPRESS, INC.; REX KITCHEH, aa President 
of AD-EXPRESS, INC.; ANDREV GALLO, 
Individually and aa Prealdent of ANDY 
GALLO CONSTR’’OTION CORP.. d/b/a 4 SEASONS 
VARIETY STORE;and PENNY WEBER, 


Plaintlffa 


-against- 

JOHN F. KIKVIN, Supervlaor of tha Tona of 
Rotterdaa, New York; BENJAMIH VOLLNZR, 
FRANCIS L. STOffS, PETES. LA MALFA, and 
WILLIAM OSTA, as Mnbara of tha Tovn 
Board of tha Tovn of Rottardam, Nar York; 
EDWARD LONGO and JOHN LA MALFA, as Tovn 
Justlcas of tha Tovn of Rottardan, Nav 
York; and JOSEPH S. DCMESELLI, aa Chlef 
of Polica of tha Tovn of Bottarda», 

Nav York,• 

, Defendant» 


CtviI Aetion 

Ho *7y~c^-Voi / 

Motion for Temporary 
Reatraining Ordar 
and Prallalnary - * 

In j unet ion 



Dpon tha varified coaplai^t herein and tha affidavlt - 
of PAUL S. XIETZMAN, ESQ., avoro to tha day of Saptaahar, 
1974, the affidavlt of REX KITCHEH, «vora to tha-Z3 day of 


September, 1974, the affidavlt of ANDREW GALLO, avom to tha -2/ 


day of September, 1974, the affidavlt of PEUNY WK1BR, svorn to 

a 

the / j*y 0 f September, 1974, the affidavlt of JOHN L. 

■ a *» + • 

SCIIMITT, sworn to the-£d> day of September, 1974, «U amtaxad 


thereto, the plaintlffa nove thla Court aa follovar 

1. To i a sua a tenporary reatraining order, reatraining 
the defendants and anyone acting in concert with the», frew 
iustituting any further adminlatrative, civil or crlminal 


proceedings n^alnat any of the plaintlffa to enforce the 
proviniona of the Tovn of Rotterdam's Local Law No. 13 of the 
year 1974, entltled*”A Local Law Prohlbiting the Distribution 
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of Unsolictted Advertising Materials ia tha Tovra of Rotterda»’’, 

3 and froa taking an j other steps in t en de d to have or having the 
•ffeet of enforcing aaid provisione, panding the hearing upon 
the issuance of the prelininary inJunetion sought hareinafter in 
this motion and the determinaticm thereof. 

| 

ftotlce of thla applicetion has been givan eo the 
i 

defendant» and their attorneys in the followlng aanner: On 
Friday, September 20, 1974. PAUL R. KIETZMAN, ESQ., an attoroey 
aseodated vith the lav firta of R0SE9BLUM & LEVENTHAL, attomeys 
for plaintiff» herein, apoke b j telephone with the followlng 
persona r JOHN T. K1SVIH, Supervisor of the Tovn of Rotterdea; 

: BERJAMIN W0LLNER, FRANCIS L. STONE, PETER LA KAL7A and WILLIAM 
OSTA, Kaafeers of the Town Boerd of the Town of Rotterdaa* 

EDWARD LONGO and JOHN LA MALFA, Town Ju*tices of the Tovn of 
Rotterdaa; JOSEPH S. DOMINELLI, Chief of Police of the Town ef 
| Rot ter dasii «ad KECHAEL VOLPE, Town Attomey for the Town of 
Potterdaa. Ali of the»e persona were givwnotice of the 
| pendency of thla actlon and that tha Instant appllcstlon for 
preliadnarj equitable rellef will be heard before the HON. 

# United State» District Jndge, on 
Septeaber 23, 1974, at J!LTO ©'clock a.m, in the ehaeber» 
located in the United States Post Office and Courthonss, 

• New York. Addltlonally, copias of plalntlffs’ 
tncving papera were served upon the said KICEAEL VOLPE, ESQ., 
j on Seotersber — 1 ^ , 1974, on behalf of ali defendant* . 
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2. To iaaue a preliadnary inj unet ion enjolning the 
defendant», their successor» in office, and anyone actlng in 
concert with theo, fro* inatituting further administrative, 
civil or crininal proceedlng» againaf any of the plaintlff* to 

enforce the provision» of the aforesald Town of Rotterdaai 1 » 

Local Lav No. 13 for the year 1974, and fro* taking any other 
step» inteuded to ha ve or having the effect of enforcing aaid 

ordiuance, pendlng the final hearlng and de terminat ion of 
cause. 

Tha grounds of thia motion aa nore fully aet forth 
in the verifiad complaint and the armexed affidavite, are thats 

(a) The aaid Tovn of Rotterdani'» Local Lav No. 13 
for the year 1974 ia patently unconatitutlonal and vold, in that 
it impensis»ibly inhibita and raatricta plaintlffa fro« 
exarclaing their Pirat Amendaent rlghts to freedovt of apoech, 
preaa and rellgion, impinge» upon plaintlff»' buainea» of di»- 
tributing printed oatter at leaat aona of vhich ia entltled to ’ 

** " • ** ‘ x 

Firat Axaendraent proteetiona, denlea plaintlff» due proce*, of * 
law by virtue of ita overbreadth' and vagueneaa, de prive a 
plaintlff» of their properry without due proceaa of lav, and -* 
deniea plaintlff» their rlght to equal procectlon under the law, 
aacured to plaintlff» by virtue of the provisione of the 
Censtitution of the United State». 

(b) Uniesa rsatraiaed and enjolnad. the defendant» 
on^orce chs provisione of sald ordinance a^alnit 


,o 
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pLaintiffs and others sLmilarly situacad, thus subjaeting theta 
to loaa of aarninga, loss of ejnployiaent, tha loaa of other 
valnabla property rlghts, and crlninal pro*ecution and panaltias. 
Tha plaintiff, AD-BXPRESS. INC., will be put out of buslnaaa 
iamadiataly and sona 400 indapendent contractor* will lose tha 
benaflt of thelr relattonshlp wlth plaintiff, AD-EXPRESS, INC. 
Additionally, plaintiff*, ANDREW GALLO and 
will ba inane dia te ly and pernanently deprived of valuabla 


contractual and other proparty rlghts. Thelr access to tha 
Services of AD- EXPRESS , INC. will pernanently removed. 
Plaintiff, PENNT WEBER, will be deprived of her source of Income 
inmediately and pemanontly. Plaintiff, REX KITCHEN, will lose 
his livelihood and a aubstantlal capital investment in AD- 
| EXPRES3, INC. Plaintiff, AD- EXPRESS, INC. will inmediataly 
loaa major conmercial clienta, partlcularly thosa who advartise 
perlahable itema by meana of Ita Services, whicL will rendar 
it impoaaibla for AD- EXPRESS. INC. to continue in buainesa. 
Furtharraora, if tha Town of Itotterdan is peraitted to anforce 
tha instant ordinance, othar localitlas in tha area will * 
inaidiitsly pass or anforce siniLar ordinances. 

3. Thera ia a aubstantlal probability of tha auccass 
of tha Instant actlon. 

4. No injury or detriment to elther defendants or 
the public at larga will be sustained through tha Issuanca of a 


m 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEM YORK 


AD-EXPRESS, INC.; PJEX KITCKEN, as 
President of AD-EXPRESS, INC.; 

ANDREW GALLO, Individually and as 
President of ANDY GALLO CONSTP/JCTIOM 
CORP., d/b/a 4 SEASONS VARIETY STO PE; 
and PENNY WEBER, 

Plaintiffs, 

-against- 

JOHN F. KIRVTN, Supervisor of the 
Town of Rotterdam, New York; 

BENJAMIN WOLLNER, FRANCIS L. STONE, 

PETBR LA MALFA, and WILLIAM OSTA, as 
members of the Town Board of the Town 
of Rotterdam, New York; EDWARD LONGO 
and JOHN LA MALFA, as Town Justices 
of the Town of Rotterdam, New York; 
and JOSEPH S. DOMINELLI, as Chief of 
Police of the Town of Rotterdam, New 
York, 


Civil Aetion No. 


w-cy- 4ot 


ATTORNEY’S APFI- 
DAVTT IN SUPPORT 
OF PLAINTIFF'S 
MOTION FOR PRE- 
LLMINARY EQUITA- 
BLE RELIEF 


Defendant3. 


STATE OF NEW YORK ) 

COUNTY OF ALBANY ) SS.: 


PAUL R. KIETZMAN, Esg., being duly sworn, deposes and says: 

1. I am an attorney associated with the firm of ROSENBLUM 
and LEVENTKAL, Esqs., attorneys for the plaintiffs in the above- 
styled cause. I nake this affidavit in support of plaintiffs 
claim that immediate and irreparable injury will befall plain¬ 
tiffs if the temporary restraining order and preliminary injunc- 
tion prayed for in this cause are not granted. 

2. As 3et forth in the affidavit of REX XITCHEN submitted 
in support of the instant application at least two persona have 
alraady been arrested and charged with violaticn3 of the Town 
of Rottordajn’s Local Law No. 13 for the year 1974. Muneroua 
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telephone conversations have taken place between your deponent’■ 
office and varioua official3 of the Town of Rotterda* in an 
cffoit to obtain sone voluntary suspension of enforcement of 
this ordinance pending a resolution of the legal and constitu¬ 
tione 1 issues posed thereby. No such voluntary suspension has 
been agreed to, and, in fact, your deponent's finu has been as-- 
sured by MICEASL VOLPE, Esq., Town Attorney for the Town of 

Rotterdara, that this ordinance vili, in the future, be enforced 

- . # * » ... - 

fully upon any conplaint received and upon any police observation 

_ . .,-*/ ■ - 

of the proscribed conduct. >.«•, ■ '■ > 

-• - f 

3. As more fully set forth in the affldavit of PENNY MBBBR, 

‘ i- •-•*_- w •; .>■ • 

the existence of this ordinance and police surveilJLance 
enforcement thereof, will in the very near future, if not enjoine^ 

e r # * 

cause plaintiff WEBER and many others simllarly situated to> be « 

deprived of their livelihood or, altematively, to risk criminal 

♦. 

« • * . , 

prosecution and further financial penalties. 

4. Under the threat of criminal prosecution, upon informe- 
tion and belief, plaintiff AD-EXPRESS, INC. vili, in the f—iilliti 
future lose all their carriers in the Tovn of Rotterdem and be 
unable to roplace them with nev personnel. 

5. Compounding thia aspect of the problem ia the fact that 

-r 

similar legialation is pending in the Tovns of Colonia and North 
Greenbush. Upon Information and belief the Colonie ordinance 
has been tabled pending the outcome of the inatant applicatlon 
for preliminary equitable relief. Deponent has likevise had 
conversations with JOHN TELISKA, Esq., Tovn Attorney for the 
Town of North Greenbush, concerning that town's pro posed ordinance 
It i3 deponent's understanding from these conversations that 
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passage of the North Greenbush ordlnance is also being withheld 
pending the outcome of this application. 

6. Furtheraore, during the coming week public hearings are 
scheduled in the City of Schenectady and the To*m of Niskayuna 
concerning similar legislation. Ciearly, if the controversy 
between these parties is not preserved by nean s of the prelimi- 
nary equitabie relief requested herein the plaintiffs will be 
inundated with litigation in a wide variety of local forums al- 
most immediately. 

7. Literal compliance with the ordlnance would be wholly 
economically infeasible, and would likewise put AD-EXPRESS, INC. 
out of business as a resuit of the greatly increased need for 
manpower, time and the like. This is particularly true when it 
is considered that AD-EXPRESS, IHC.'s major competitors, the 
United States Postal Service and the local newspapers are unaf- 
fected by the ordlnance. 

8. As pointed out in the complaint in the action and the 
supporting papers sufcmitted herewith, AD-EXPRESS, IliC. 's business 
depends wholly upon its continuing ability to provide saturation 
coverage of its marketing area on a dependable weekly or tvice 

weekly basis. AD-EXPRESS , INC.'3 major comxnercial clients, its 

* 

lifeblood, will not and, indeed, cannot afford to await the 
outco»e of this litigation before deciding whether and through 
whom to distribute its advertising messages. Without a restrain- 
ing order and injunetion this action will be nooted by the 
demise of the principle plaintiff. 
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9. As set forth more fully in the affidavit of REX KITCHEN 
annexed hereto, the harra, if any, to defendant*, caused by the 
issuance o£ the relief rcquested herein is negligible. 

10. It would appear frow deponent's research on the lav 
goveming thi3 natter that there is no probability of a state 
court opinion which might either "narro»* or declare ultra vires 
this ordinance. Pacing a similar challange to a local ordinance 
the New York Court of Appeals in People v, Bohnke , 287 N.T» 154, 
upheld the validity of tho statute. More recently a lower court 
in People v. Walkenhorst , 59 M.2d 563, did likewise citing the 
continuing viability of Bohnke , supra . 

11. The Court may also vish to note that prior to any • 

state court determination of these is sues the plaintiff AD-EXPREBS 

INC. would surely be put out of business inasmuch as CPLS J 6311 - 

'T' ■' r ~' . i 

(a) forbids the issuance of a temporary restrlning order gaJLnsfc *' 

’ 

a public officer or municipal Corporation "to restrain the per^ 
formance of statutory duties." 

12. Thus, since it it is within the Court’ s sound discre- 
tion to take jurisdiction in this matter and to grant the pre- 
llminary equitable relief herein prayed for, your deponent subsita 
that by reason of tha foregoing and the grounds set forth in the 
accorapanying affidavit* and iaoving papers, '-Is Court should * 
find 3uch jurisdiction and grant the relief he.. ^ prayed for. 

13. Plaintiffs have chosan thi3 forum as the ablest and. 













% 
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noat fitting arbiter of the important and fundamental questione 
of the violation of their constitational rights by the challenged 
ordinance. Since theee righta ariae under the federal Constitu- 
tion and atatutea and have been previoualy vindicated and recog- 
niaed in Federal Coorta. (See Tcaca River Publishlng Company v. 
Brielle, PS [O.S.D.C.-N.J.] March 1, 1974.) A 


I copy of the Toas River Pub3lahing Corapany deciaion is annexed 
hereto. 

14. The Tona River case, supra , involved a plaintiff which 
publiahed what waa, arguably, a nevapaper distributed free of 
charge to all the reaidents of the Borough of Brielle, New Jeraey. 
A statute forbidding the diatribution of such raatter waa declared 
unconstitutional and void. 

1 15. The criterion applied therein waa, deponent submita, 
the proper one governing this situatiom that in order for the 
statute to vi thetand plaintiff*a first amendnent challenge, it 
mnst appear that the atatutory means ia directly related to a 
coxnpelling state intereat and that this conpelling intereat is 
served directly by the statute vith no unnecessary encroachment 
upon First Astendswnt righta. Aa more fully demonstra ted by the 
complaint and additional affidavita aubmitted herevith this 
statute can vithatand no such acrutiny. The atatutory goals are 
indirectly, if at all, served and the beneficlal effecta, if any, 
rendered nugatory by tha irrational and arbitrary exceptions 


thereto.. 
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16. A3 pointed out in the affidavit of REX KITCHEN, the 
plaintiff AD-EXPRESS, INC. ia videly and regularly involved in 
tha digtrifcution of raatter which ia fully cntitled to First 
Amendment protection. Nor doea it raatter that AD-EXPRESS, IWC. 
has r upon occaaion been paid fees for auch distributions. As 
the Supreme qourt pointed out in Breard v. Alexandrla . 341 a.s. 
o22, the fact that protected raatter is sold or distributed for a 
fee has no bearing upon its status as protected raatter nor upon 

j the rights of its authors, publishers, or distributors. 

17. It may also be argued that since it is not alleged that 
plaintiff 3 have distributed protected raatter in the Tam of 
Rotterdara that they lacfc standing to raise such an arguraent (or 

that the hypothesized arguraent does not present a justiciable 
controversy.) Suffice it to aay that the bu.ines. and operatione 
of AD-EXPRESS, INC. are not severable and that if its conerclal 
activities are forecloaed in Rotterdara, ali of its distribetioe 
actlvities elsewhere will be ended. Purtherraore, as the Supreae 
Court stated in NAACP v. Button . 371 U.S. 415, 432, "Nhere 
first amendaent guestions are at issue persona who engage Jjxnan- 
privileged conduct are not precluded fxom attacking a statute * 

under vhich they are threatened vith conviction. V* ' * - 

" ' • *' ‘ .... - * .* . ' 

18. Ciear ly the plaintiffs chellenge here insolved not only 
sorae hypothesized infringement of their rights by defendant* but 
very real issues involving materlal identical to that which 
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AD-EXPRZSS, INC. has already widely distributed in this area. 

19. It is obvious that virtually all of the privileged 
material distributed by AD -EXPRESS, INC., (copies of which are 
annexed as exhibita to the afffidavit of REX KTTCHEN) are “ad- 
vertising raaterials* within the literal teras of the Town of 
P.otterdam's Local Law No. 13 for the year 1974. Equally obviously 
this naterial is entitled to First Amendraent protection. The 
anaaolous quality of the statute is thus apparenti AD-EXPRESS, 

INC. is forbidden to distribute this saatter in Rotterdan. Nevs- 
paper distributore and posta1 eoployees are free to distribute 
any advertising raatter of any sort without restraint. Charitable 
and non-profit organizations are evidently free to distribute 

not only their own solicitations, but any other for» of advertis¬ 
ing which a coramercial advertiser night annex thereto. AD-EXPRESS, 
INC. could not distribute solicitations for Big Brothers of 
Albany, but Big Brothers of Albany vould be quite free to 
distribute a Montgostery Ward circular ln a Container with their 
own message on it. 

e 

20. Aasuatlng arguendo, that the purpoaes for which the 
statute was paased are valid, the ordinance does little or 
nothing to serve these purposes. Any possible beneficial effect 
of the statute is ^ntirely undercut by its anamoloua classifica- 
tions and exceptions to its provisions. 

21. Even if this Court should feel compelled to discount 

_____ 








s 


A 35J 


or disregard the First Amendjnent questions presented herein, the 
equa! protectlon clause to the Fourteenth Amendment yet require, 
that a statutory cla.slf icatlon ,uch „ i. here challenged «.t 
bear «oae 'ratlonal relationship to a permi.sible .tate objec- 

filiis* ot Ball « Terr e v, Boraa, ■ 39 L. Ed. 2d 797, 
citin, R eed v. Reed , 404 U.S. 7i, 7S. It 1, .ubeltted that thi, 
ordlnance cannot hope to pas, thi, Judicial acrutiny either. 

22. The issues of safety and child labor axe chieerleal 
a, polnted out ln the anncred affidavlts. The que.tloa ot 
securlty of horne, i, lll-served. if at ali, by the ordl-nc. ' 
alnee newspaper, and junk mali .111 continue to pile up at the 
ooorsteps of vacationing homeowners whether or not AD-EIPRESS, 
I y C- ia perraitted to distributo. 

23. Finally, apart from the fact that hoeeovner. are —yiy 
protected fron trespasser, by crlmiaal statute, of .tate^de 
appllcabillty as >«11 a. coroon la. tort remedies, the treapas, 
involved is extremely nininal and of a varlety con«>nly pr.cticed 

dally by numerous person, left untouched by the Tom of Rott.rdaa 
ordinance. 

24. Most of the declslon, ln thls area of the la. ha.e 
involved either door-to-door sollcltation. by person. .ho ,e.k 
dlrect conversatio, and/or business transactione .lth the occu¬ 
pant of a doelling. <See, tor example, Breard v. Alesandv. 
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supra y and Martin V. Struthers , 319 U.S. 141) or the delivery 
door-to-door of a single published periodical or newspaper. ( See , 
Toms River Publlshlng Conpany v. Brielle , supra; and Van Nuys 
Publlshlng Co. v. City of Thousand Oaks , 5 Cal. 3d 817, 489, 

P.2d 809, cert. den ., 405 U.S. 1042.) 

25. The sttuation presented by this action ia perhaps core 
analogous to the facta in Rowan v. United State3 Post Office 
Department , 397 U.S. 728. The constitutional right therein as- 
serted waa the right to conan uni cate by mail with other persona. 

In the course of ita reaaoning the Supreme Court had occaaion to 
ponder the degree of consideration to be given "obscene* speech, 
which haa oonaistently been held outside the protection of the 
First Amendment. In nany respecta obacene speech receivea the 
sane ghrift from the courta as what haa sometimes been referred 
to as "commercial speech", which label night arguebly be fastened 
to nnich of what AD-EXPR2SS, IUC. distributos. See , Valentlne v. 
Chrestenson , 316 U.S. 52. 

26. The Supreme Court in Rowan upheld the challenged 
statute but ita rationale is instructive in this situation. In 
balancing the right of the plaintiff to communicate by mail 
against the right of privacy of the addressee the Court found that 
although the sender had the right to aend unaolicited mutter 

the addressee ha 3 the concomitant right to cut off the flow in 
his own discretion. The Court appearod to reason that this power 
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of "censorship" was rightly and appropriately veated in the dia- 
cretion of the private Citizen hiaaelf, and that euch an arrange- 
rnent averted conatitutional infringemente by the governaent. 

(397 U. S. at 737.) 

27. The Court’8 strong anggeation here ia that, vhere the 
righta of individuala are to be balanced aalng auch impreciee 

i . . 

j factor3 -»8 the distinctiori betveen "obscene" and protected 
! 3peech or "connercial" and protected apeech, the legialative 
overstepa its bounds when it aubstitutes its own judgaent - 

that of the individual recipient of this natter as to its desir- 
ability. 

23. Finaily, it is submittod that, as the Court in Tona 
River, 3ugra, found ali of the permissible statutory objectivea 
aivanced in support of this ordinance either already are or can 
be accomplished by more preciae and narrowly drawn atatntes 
without impinging upon the conatitutional righta of plainLiffs 
and others aimilarly situated. - 

29. Therefore, it is submitted by your deponent that 
^laintiffa have nhown a atrong likelihood of succeas on the 
merita and that the "balance of hardshipa" tips decidedly in 
their favor, and that thus the prerequieites for a tearporary 
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reatraining order and for prelininary injunctiva relief hava 
been sufflciently established. 


/s/ Paul P.. Kletraan 
Paui F-. Kietzman 


Swom to before me this 
24 day of September, 1974. 


/3/ Susan A. Condon _ 

Notary Public, State oi New York 
Conmis 3 ioned in Albany County. 
My Corrrnisaion explres 3/39/75. 






A 39 a 


NOT FOR PU3LICATI0N 

TOKS P T VER PUELISHING COPLTAHY, 
A Corporation of tha Stato of 
Novi Jersey, 

Plaintiff 


vs. 

TIIE BOROUGH OF BRIELLE, 

Monmouth County, Nevi Jersey, 
et al. 

Defendants 


APPEARANCES : 

ROTHSTEIN, MANDELL i STROHM, ESQS.; 

By: Peter R. Strohm, Esq., 

Attorneys for tho Plaintiff 

. v 

CARTON, NARY, VITT S.ARVANITIS, ESQS., 

By: Henry E. Kordes, Esq., ■ 

Attorneys for tho Defendants -i - - 

FISHER , Di striet Judga *' 

In this mattar plaintiff saeks injunctive rolief and a 
declaratory judgmant that Ordinance No. 446 of the Municipal 
Code of tha Borough of Briella, New Jersey, violates plaintiff's 
First Amendment right to freedom of the press. At a hearing 
suhsequant to the issuance of a teirporary restraining order 


UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 


Civil Aetion 
No. S35-73 

OPINION 



R^gJationf ?:r C the S n r t i t i 3d ' 0rdlnan <- to EstabUsh 
Property and i n Publi c P piafes g in f th 1 ‘ t B^ atUr > ° 0 Private Residentia 
Provido Penalties for rho Violation ^ereof.° 8113110 and t0 
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plaintiffs request for a-preliminary injunction vas aenreu. 
Jurisdiction is found in 23 U.S.C. Sections 1331 and 1343. The 
Court finds that assuming arguendo at least one of the public 
interests alleged to be protected by the ordinance in question 
is pararaount or compelling in nature, the municipality has not 

demonstrated that the means chosen is necessary to the accomplish- 
ment of the goal sought to be achieved. Therefore, the impact of 
this ordinance on plaintiffs right to freedom of the pres 3 is 
unnecessary and the ordinance is invalid. 

Toms River Publishing Company publishes and circulates 
in Ocean and Monmouth Counties a newspaper entitled “The Reporter". 
The paper is distributed free of charge to ali residents of Brielle 
by local children. The children deposit the paper at or near the 
front door ®f each residence and commercial establislircent. 

On March 26, 1973 the Mayor and Council of Brielle 
adopted Ordinance No. 446 vhich provides in pertinent part: 

WHEREAS, the Mayor and Council of the 
Borough of Brielle have determined that the 
unauthorized depositing of literature on private 
residential property and in public places creates 
an unsanitary and unsightly condition in the Borough 
and con3titutes a potential hazard to the health, 
safety and welfare of the residents thereof; and 



A 


V7HEREAS, the Mayor and Council have 
further dotennined that the unauthorized depositing 
OL 1 iterature on private residential property 
creates a serious police prcblem in that the 
accuraulation of such literature acts as an advertise- 
ment to the criminally inclined that the property 
is unoccupied ' ■* 

* * * 


2 * Violations. It shall be a violation 
or this Ordinance for any person to: 

a * Distribute, cast, throw or 
o hcrwise place any newspaper, magazine, hand bili 
pamphlet, circular, dodger or any other paper of 
a commercial nature or ctherv/ise, on any Private 
Residential Property within the Borough of Brielle 
v/ithout the e:cpress consent of the ewner or an 
adult occupant of such Private Residential 
Property .... 

Plaintif£ asserts that subsequent to the adoption of 
this Ordinance, the Borough's Police Departinent threatened 
plaintiff's carriers in an effort to halt distribution of the 


Paper and initiated municipal court proceedings against two of 
plaintiff's agents. As a resuit of this conduct plaintiff claims 
that it is becoming increasingly difficult to retain carriers or 
exnploy new ones. lurthermoro, striet compliance with the 
ordinance would be so costly as to jeopardize the existence of ' 

the free newspaper v/ith the concomitant resuit of denying the 
public a source of news. 


. Plaintiff*s contention is that Ordinance No. 446 * 
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constitutes an unconstitutional abridgment «f plaintiffs right 
to freedom of tho press in violation of the First and Fourteenth 
Araendments to the United States Constitution. Specifically, 
plaintiff alleges that the ordinance cannot withstand close 
scrutiny because it is inartfully drawn and fails to accomplish 
its purpose without unduly limiting First Arnendinent rights. This 
is a basic “overbreadth" argument. 

Defendant contands that the Ordinance is a legitircate 
exercise of the Borough's police power and that any infringement 
of plaintiffs right to freedora of the press is incidental and 
is outweighed by the interest of the community in preventing 
b°th littering and the open invitation to burglary presented 
by an accumulation of v/eekly newspapers on the premises of an 
unoccupied dwelling. Furthermore, and notwithstanding its 
absence frora the preamble to the Ordinance, defendant contends an 
additional reason for the passage of this ordinance v;as to protect 
the right to privacy of the citizenry of the Borough of Brielle. 
Defendant relies heavily on this right to privacy and urges 
this Court to rule that this interest in the right to privacy 
greatly outweighs plaintiffs right to freedora of the pres^. 

It is ciear that the First Araendraent right to freedora 
of speech and press is broad in scope and encompasses the right to 
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distributa literature. LO vall v, City of G riffin. 303 U.S. 444, 

4b2 (1933) * Ifc 13 also ciear that governmantal actionthat has 
an adverso impact on First Amendment rights must be justified^by 
a public interest that is "compelling" or "parawount". Branzburg ' 
v^^layas, 403 U.S. 665, 680 (1072). Furtharmora, a law enacted. 
pursuant to such interest and wliich has an adverse impact on First 
Amendmant rights “bears a heavy burden of justification ... and 
v;rll be uphald only if it is necessary, and not merely rationaliy 
related, to the accomplishraant of a parmissable state polioy." 
Kc Lauqhlin v T Florida, 379 U.S. 184, 1S6 (1964). As the Court in 
B ran?.,)' ir£ statod: *' (J) ustifiable governmental goals may not be 


• y-; 


achieved by unduly broad means having an unnecessary impact on f 

protected rights of speech, praes, or association. - Branzbura 

Hayes, supra, at 680-31. See Ca moron v. Jo hngor^ 390 U.S. 611 — 

616-17 (1968). • . ji 

' v ■» ” 


Uoina thesa criteria this Court must determino whather ' 
Ordinance No. 446 is a reasonable exercisa o£ nriolle* s police 
powar in protecting the health, safoty, morals, and general 
walfare of itu residente; or, whethar it is so far-roaching that 
it goos bayond the public nood for protection at tho expense of 
plalntrff* s right to fraely publish and distribute the news. 
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Considering first whsther the public interest vindicated 
by Ordinance No. 446 is "compelling" or “paramount" in nature, 
the Court is confronted with three grounds on which this 
Ordinance rests: (1) Prevention of litter, (2) protection of 
citizens' right to privacy, and (3) prevention of crine. The 
community no doubt has an interest in preventing the littering 
of rts streets, parks, and residential arcas. However, the 

Suprema Court in Schnaider v. Nav/ Jersey , 308 U.S. 147, 162 (193S) , 

♦ 

specifically rejected this argument as a valid public interest 

justifying an ordinance 'that infringea First Amendment rights. 

* • . ^ 

' -t • * . . 

* -» . / 

This Court also recognizes that there is a valid interest in 

*■’ ’ t 

i . t , . . ' /• 

protecting the privacy of the Borough’s citizsns; hov/ever, wbere 

• , r- • _ ‘ t- 

the violation of that right to privacy is de. minimis an infripge— 

• i’ • 

. ii\ent of any First Amendment right is unjustified. See Breard v. 

• > 

City of Alexandria , 341 U.S. 622 (1S51) . . / 

-- • • i ‘ . 

t ' The Court is left with the "prevention of crime" rat,ior>ala 

as a justification for this Ordinance. It is a racognized duty 

' • X- t * „ 

of a municipality to do everything within its power to protect 
~its citizans-frorn criminal acts. This can be considered a . 

"compelling" or "paramount u public interest, however, the 


Cour 


ct/ s inquiry is not concluded by that deterinination. 


I 
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It is thG obligation of this Court to scrutinize the • ■i\. 

Ordinance to dotermine whether the maans adopted by the Ordinance 

X • 

• •• . ’ . r.i .< 

are necessary to the prevention of crirae. Inherent in this - 

• r »Vi; 

aetermination musc be an analysis of the breadth of the Ordinance 


and a consideration whether the interest in preventing crime may - V . 

• 'sS-** -■ r 

_.c __ .. 



In Lovell v. City of Griffin. supra, the Court was .7 
faced with an ordinance that prohibited the distribution of • 


^ i * * 


all literature, at all times, by any means, yithout first 
obtaimng permission from the city raanager. The ordinance was *'7 ‘O 
held unconstitutional because it required permission prior to 
distribution and because it was so broad in its sweep - not 
limiting the prohibited literature to that which was obscene, 
offensive to public morals, or advocating unlawful conduct, nor' 
did it limit the type of distribution proscribed. 

Ordinance No. 44(f, although not identical to the Lovell 
ordinance, is similar in nature. The Ordinance here under 

consideration has no rcgard for the type of literature to be 
distributed by nature or content, but by its language prohibits 

4 

the unauthorized dissemination of "any newspaper, magazine, h^nd 

* 

pamphlet ... or any other paper of a commercial nature or 


V! 


e v 
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2 

otherwisa . ..“. Furthermore, with the possible exccptions of 
hand-to-hand delivery and paper pick-up points, it prohibits all 

4 

forms of distribution. It raatters not whether the content is 
religious, political, social, or comraeroial in nature, or whether 
the 1iterature is distributed on a daily, weekly, or one time 
basis. Presumably, this would prohibit distribution of political 
leaflets in advance of local, state and national elections v/ithout 
first having obtained permission from each ov/ner or adult occupant 
of Borough residences. _ 

The irnpact on First Amendment rights causad by the 
overbreadth of this Ordinance is unnacessary. A more narrowly 
drawn alternative enactment could accomplish the same resuit 
as Ordinance No. 446 - preventing the accumulation of unsolicited 
literatura on unoccupied premises - without the adverse effect 
on protected rights causad by Ordinance No. 446. See, e.g. , 

Van Nuys Publishinq Co. v. City of Thousand Oaks, 5 Cal. 3d 817, 
489 P.24 80 i, 97 Cal. Rptr. 777 (1971), cert . denied , 405 U.S. 


2. In correspondence v/ith the Court following oral argument 
defendants intimate that the dafinition of "The Reporter" as a 
newspapar is questionoble. However, it is the opinion of the 
Court that the publication has a sufficient percentage of ncws 
content to qualify as such. See N.J.S.A. 35:1-2.1 and 1-2.2. 


3 


1 
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1042 (1972), (ordinanca prohibiting distributer from delivering 
1iterature to occupant who objects to distribution is acceptable). 

iiLso. ijo^ajl v. Post Office Department. 3S7 U.S. 728 (1970) 

(uphald a federal statute allowing addressee unreviewable discretion 
to decide v/hether he wishas to racaive further material from a 
purticular scnder). 


An additional alternativa available to tha municipality 
would appear to ba xn tha form of tha traditional trespass statute 
notea oy tne Supreme Court in Martin v. City of Struthers . 

31^ U.o. l4l (1943). In i-artin the Court recognisad that the law 
punxshas persons who trespass on the proparty of another after 
haviny been warned by tha ouner to keep off and that such a 
regulatxon should leave that dacision where it balongs - with the 
homaownar. Id.. at 147. "A city can punish thosa who call at a 
horna m daiiance of the praviously e^pressad will of the 
occupant ... ." id. at 148. ; 


For the foregoing raasons this Court holds that ... 
Ordxnance No. 446 of tha Eorough of Brielle impermissably infringes 
pl&xntiff's First Amendmant rights to freedom of speech and press. 
The Ordinance, therefora, is unconstitutional and defendants are 
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enjoined frora further enforcament of its provisions. 
Subrait an ordsr. 


Dated: March 15, 1974. 
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UMIicD STATES DI3TRICT COURT 

FOR THE NORTHERN DI3TRICT OF NEW YORX 

* ** " * ™ — ** * ^ ** ** ****“***«»^»4 

AD-EXPRESS, IRC.; RZX KITCHEN, aa Preaidant 
oc AD-x-JCPRESS, INC. j ANDRKW GALLO, 

IndividuaII 7 and aa Prasidant of ANLY 
GALLO CONSTRUCTION CORP., d/b/a 4 SEAS^NS 
VARIE7Y ST0R2; and PEI7NY WEBER, 


Plalntiffa 


-againa*- 


Civil Aetion 

No. 7V-C {/- 

Affidavit 


JOHN F. KIR7IN, Supar*iaor of the Toan of 
Rotterdam, Hev York; BENJA2CG* W0LL3ER 
FRANCIS L. STONE, PETES LA MALFA. and 
WILLIAM OSTA, as Keatbers of tha Town 

Board of tha Tcrwn of Rotterdaa. New Yorkx ' ' ' V » 

EDWARD LONGO and JOHN LA MALFA, aa Town -7 . yv, 

! Juatices of the Town of Rotterdaa, N«v " ' 

York; and JOSEPH 3 . DOMMISELLI, aa Chief / 

of Polica of tha Town of Rottardaa. * ' 

New York, . * r" . >: ; * 

■ • » •>;'»« 

Dafendants 

^ , 4 

STATE OF NEW YORK ) v v*'.’ 

COUNTT 0? AL3ANY ) SS.: 4 . 

F - 

REX KITCHEN, being duly swora, depoaaa •*'* aayat 

1. I aa ona of tha plaintlffs above-naaed, and I ata 
the Prssident of plaintiff, AD-EXPRESS, INC., ea wall aa ita 
jianaglnj? eraployee and a major stockholder in said Corporation. 

I am, therafore, fully faniliar with ali of tha facta and 
circumatances of tha above-atyled caoaa. 

2. AD-EXPRESS, INC., is a privata postal delivary 
servica. servinr; the Countiea of Albany, Schanactady, Ranaaalaar 
and parta of Sarato S a. AD-EXPRESS, INC. Jelivera raatarial which 
con.iists prinarily of vhat would be third and second claaa 
rntter if delivered by the United Statas Poatal Sarvice. 









AD-EXP71ESS, I'-'C. tnakes Chese deltveri«9 at roughly 60“*. of the 
rate presentlj charged Ly the Post Office. Our customers and 
cliants ha ve found our Service to be conslderably more rellabla 
than the United States Postal Service, alnee by regulation third 
clasa taatter may be delivered vhen and if the local postae st er 
decides to do so in his scie discretion. Our deliveriee are made 
on designated delivery daya upon vhich the cuatomer can rely. 
Furthermore, our Service is vastly cheapar and more thorough than 
that provided by the local ne*spaper3 vhich had previoualy Service 
roany of our large customer9. 

3. Among our large comercial cllents are Montgomery 
Ward. Shop-Rite, Grand Union Co., S. S. Kresge, Two Guye. Pantry 
Prlde, Almart, Convenient Food Markets, Jamesvay. W. T. Grants. 

Blg "S**. «ad Sears. This buslness has been difficult to 

• 4* T*- 

develop notvithstanding our low rates. The lov rates ere 

“1 

posslble because our profit rasrgin dependa wholly upou regular 
buslness f ron s our isajor cowoercisl cllents. In turn our cllents 
rely upon us and utlllze us in large part due to our "saturatlou" 
coveraga of the area. This means that every hone in our marketing 
ara» is reached by Independent delivery persons, typically 
housewives. 

4. Another major factor vhich has beretofore raads 
our buslness economically fessible, and orrr 9ervice desiresble 
to our clienta is that thoy can deoend upon us for complete 






I 




51 a 


and ret^ular delivery on our designated delivery date. Thia 1* 
particularly vital «?hera the cuatotaer seeks to advertis e a "sale* 
for a brief designated tina or ehere the eiutowr «ut order food 
flcnffa or othar periahable «erchandiae in reliance upon response 
co hia nessaga from thoaa who recalve hia advertlalng. 

s * 

5. In conversatione eith. agents of our «foraaald 
major conoercial clienta, it ha» been na da quite claar toaa^ 
each of then that if wa are prevented fron dallverlng in Sattardaa 
that they vili la*adiataly bagin to look «1avehere for 

• • m * 

delivery of their advertising. 

j 

Furtheroore, tha Town of Colonia has paasad a 
3inilar ordlnance and ia, upon infornation and ballef, awalting 
the outcorae of thia application to tha Court bafora anforclng 
aaid oriinance. As more fully appaara in the armexad attornay'* 
affidavlt, the Town of North Crcenbuah is aloo atudying a 
sinilar ordinanca. Presentation of thia ordlnanca to tha Town 
Board of North Greenbush ia also being vithheld pending tha 
outcone of thia application. 

7. Aa notad in tho complaint herein, AD-KXPEESS, DIC. 
preaently contracta wlth aove 400 da 1 i ve ry peraonnal in tha 
narkecing araa to maka indivldual horne dellvarlaa on a waakly or 
tvice veekly basis. Thasa carriers are paid nearly $350,000.00 
per year. The payroll of AD-OTRESS, IRC^s eroployees runa to 
nearly $150,000.00 per year. 
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0. These delivery peraonnal have been threatened, 
abused and harassed alaost slnce tha lnceptton of our buslnesa 
by Poat Office eraployeaa vhoae uniori is atrongly opposad to cmr 
buainass. Preaently a great nuober of our carriera, particularly 
in Rotterdan, hava expreased extreme apprehension and reluctanca 
to continue their dellveries in viev of existing or panding local 
ordinancea in local coimsunitles. Aa aet forth in tha conplaint 
herein, trwo persona connected vith Ad-EX?RESS, INC. have already 
been arrested and chax^ad in Rotterdam with violationa of tha 
aubjeet ordinance. I an asstrred by defendant* and other Town of 
Rotterdan officials that auch arraata will continua on an accelerated 
baais if dellveries ara mada in tha Tovn of Rotterdan on Septenber 
23, and 2A, 1974, as presently scheduled. 

9. I an informed by AD-EXPRZSS, INC.'8 superviaory 
peraonnal in Rotterdan that the laajority of delivery peraonnal 

ia Rotterdan will refuae to nake deliveriea unias* thi* Court 
granta tha pralininary equitabla reliaf requested herein. If 
AD-EXPRESS, INC. loses a ueek or reore of dellveries or permanenti/ 
losea auch delivery peraonnal, it vili icnediately loae aone or 
ali. of ita aajor cotaBercial clienta and thus be forced out of 
buslnesa permanently. 

10. In addition to Ita major conoerclal clienta, 

AD-EXPRESS, INC. haa also roade daliveriea either for freo or for 
a nominaI fea for a nunber of non— commercia1 organizntiona or 
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persona of matter vhich is entitled to fu 11 First Anandnant 
protactions, as follovsj 

- ‘ -'•• • ' i .. T 

(a) On July 16, 1974, A&-EXFW5SS, me. dall 


0 " 

.V r - 


a nevslattar for the Southern Saratoga TT without charga.? * l' 
copj is annaxad harato as "Exhibit 1 ". * ‘ ‘ ' 




(b) 


« ; 


Oo Juna 25. 1974, J 0 I 7 2 and 9, 19 7V AD- C 


EXPRESS . 1210 * dei ivere d cartaia ma taris ls for B£0 SBOinOBMXC 

"r. ■. -V 


SI5TERS 0 F AL3AI7Y COUNTY. E?C., as a donat ion to that 
organization. Saraplss of thesa asterials ara 

"Exitibit 2” and "Exhibit 3*\ 


H> <•.£- .7 >• 

V - 


(c) 


Cn Jul 7 23, 1974, AD-KXPRKSS, IBC. dalivared 


a flyer for a suwnar study elasa at tha Stata Unlversltj o£ 


York at Albany studying child abusa at no charg*. A oopj of 
this flyer ls aimexed as "Exhibit 4". ' . ^ 




(d) On July 3 , 1974 , AI>-EXPRESS, IHC. 

AD-EXPRESS, IMC.*s Services to tha Town of Charlatoa JC*s at i| 
nosdnal cost. A copy of tha lettar b 7 which thim offar vas 
is aimexed as "Exhibit 5 U . / 

«• 

(e) AD-EaPRESS, INC. has also donatad sewral 
thousand plain pUstic bags to tha Cnitad PrasbytaTlan Cburcb of 
"iskayuna for usa in tha churebas cura disrribution. 
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(f) In November of 1074, AI7-F.XPR2S3, INC. will, 
lf stili in buaineas, delivor a flyer ou sight conservatio» on 
behalf of the Lions Club o£ Scotia without charge. 

(3) On September 3, 1974, AD-EXPRES3, INC. 
deliverad a leaflat for Christ Conmunity Church for a norainal 
charge. A copy of thia leaflat ia «nnexed as "Exhibit 6". 

(h) On May 23, 1974, AD-E*CPRSSS, INC. delivared 

a leaflet for Clifton Park Recreation (Chamber of Commerce) for 
a nooinal charge. A copy of thia leaflat ia annexed aa "Exhibit 
7". * ~ 

(i) On July 23, 1974, AD-EXPRESS, INC. dalivered a 
newaletter for Albany County Legislator, Jane» E. Buckley for a 
nominal charge. A copy of thia nevaletter ia annexed aa 
•'Exhibit 8**. 

11. Ad-EX?REL », IKC. also serves a nuraber of aaall 
conmerclal clienta eho pay nominal feea for the distributio» of 
advertising which they vould not othervise be nbla to afford to 
distribute by any means. 

12. Finally, AD-EXP7LESS, INC. al3o distributas a 
amall local newspaper, the Cotenercial News, which containa a 
large proportio» of neva and editorial matter. Thia paper servos 
the Southemtier of Saratoga County. AD-KXP2FSS, INC. haa 
agreementa to begin diatributing other aimilar sraall nswspapers 
in the future, if it is permicted to renain in business. 
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13. Obviously, tf AD-OTRESS, IBC. 1« forced out of 
business oy the loss of ita roajor coromarcial cuatomara and a larga 
n urebar of ita diatrlbutlon paraonnal, lt vili b« unable to aarra 
ita oroaller cuatoroara aa veli. 

14. I personally stand to loaa ray livelihood aafiaell 

as a large capital inveatoaat if AD-EXPRESS, II?C. i* forced out 
or buaineaa. It also appears that I may personally ba eubjactad 
to the fine» and peaalties iiapoaed by the aobject Tovn of 
Rotterdare ordinance undor lt» literal teras. 

15. By contract vith the very real and inainant threat 
or loss of prooerty rights and constituticmal righta to AD- 
v.£??”SS, i:rc. , mysalf, our carriers and cuatoaera. naither tha 
defendanta nor tha public at large face any real threat of hara 
poaed by a brief temporary reatrainiu* ordar aad/or praliaiaary 
injuncticm lsaued during tha pendency of thia action 

16 


V \ 


During tha public haaringa and dabat* oo thl» 


ordinance sereral purposea vere advanced by defendant* and 1*V 
othera for the necasaity of auch ordinance. Thaa* reaaona ' 


reflected in a nevapapar account of thaaa procaadinga «. 

"Exhibit 9’*. • • \ 

17. According to the articla, defendant, KIKVIi f, firatl 
cited "security of rcsidencea’* aa a rational* for tha ordinance.. 
The torro, as tmderstood by deponent, rafera to tha auppoaod 


r. 
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propensity of borglara to victiadze a houae whera adverti*lng 
naterial accuculatos, an indication that tha occupant* ara 
absent. Whether or not there ia a basia in truth for thia 
suppos it ion, and vhether or not this haa baen tha actual axparian 
of any resident of the Tovn o£ Rottardac, the ordinanca itaalf 
is a very inafficiant prophylactie raeaaura, in that the idantieal 
problec posad by accuzsulationa of nevapapars and "Junk taail” ara 
left untouchad by tha statute.' 

13. Thia rationale furthar ignoras tha pollcy of 
AD-EXPRESS, IRC. to interuot or di acontinua delivory permanantly 
upon the talaphona roquest of tha occupant of a dwelling unit. A 
cop 7 of tha fons which AD-EXPRESS, I!IC. reqnaata tha occupant to 

fili out ia annaxad a* "Exhibit 10". Aa of the date of thia 
affidavit, a cero 38 peraon in the entire delivory area have 
callad and requested that deliveries be diacontinuad. Of these 
persona, only 45 filled out tha forus. In tha reuainiag caaea 
dei i very vas atoppad by tha phona call alone. 

19. Defendant, KIRVI!*, also citas "delivery by 
childran" aa a reason for tha statute. Delivery of newspaper» 
and tha llka by children ia already regulated and proacribed 
to som extent by tha Labor Lav, a statute of stata-wida 
applicability. In raalft 7 , tha great cajority of delivery 
persortnal conalat of adult houaewivea and soce collega studcnts. 








s 
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| In *ny event thi» ordlnanc. 1» pl.lnly <n «xtrenaIj Indlr»ct 

-1- * . 

and Inefficlent vehi cie for accoapUahing this objactiva. 

20. Defendant, KIXVIB, aleo cite» tha rlght of 
homeowner» to be free from daliveria» aceonpLlahad by "tnlavful 
trespaaa” a» neceaaitating thla ordlnanca. In raajxmaa to thla ' 
rationale deponent would first polnt out that ln noat caaaatha 
actual ancroachsiant, lf any, by dellvery paraonnel la ainlmal. 
Secondly, apart froai the exlatlng crlalnal traspaaa atatntaa of 
atate-wide appllcabllity, tha matter of treapaaa to tha proparty 
has alwaya been regarded aa a privata vrong to tha Individua! 
property owner, the rer*dy usoally baing conditloned opon tha 
e/i.ifpnce of certain circussstancea including a prior lnatruetlon 
or waming to the treapasaer by the property ovner. Finally, 
t*ie trespas», vhere it exlata r la ln no case greater than that 
vhich takes place daily by many other persona, including tha 
rvailaan. 

21. The fourth reason advanced by defendant, K HTU , 
for the necesalty of the ordlnance la the safety haaard 

allsgedly posed by the plaetlc dallvary bage. Dnllka defendanta 
vho evidentiy had no eoplrical data before the a at tha tina tha 
ordlnance vaa paasad, plaintiff, AD-EXPSESS, INC. lookad lnto tha 
potontial aafety haaard before ordering tha dalivary baga. Tha 
bn£» 'aaed by AD-EXPRES5, INC. are 8-3/4 lnehea *rlda at tha 
opanln.g givlng then a circuraference of 17-1/2 lnehea or 33.5 
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centiaetars. Aceording to medical data obtainad b y AD-EXPRESS, - 
HJC. tha averaga circuaf aranea of a thrae-yaar old girl's head 
1« 45 cantlaatar», and Chat of a thrae-jear old boy ia 54 
conti a* tara. * v • 

* ' — * * «. t * * • 

‘ 22. It haa appaarad to jovcr deponant throughont tba 

lagiaLativa procaadinga prior to paasaga of tba Xattardaa 
ordicanca Chat tba Town Board was raaponding «ora to boa and 
cr 7 ralsad b y tha lattar carri ara tmlon vho faal thelr joba or 
salarias thraatanad by AD-EXPHKSS, INC*, thaa to any Legitis*te 
aentiawnt of tha genaral publlc. Tha Rottardaa Town Board appaars 
to hara wholly dlarsgardad a petit ion signa i by aoaa 800 bouaa- 
holdara of tha Town opposing tha ordlnance. 

23. Illuatrativa of tha influenca of tha oniona in 

tha mattar ara tvo nawspaper artlclas amxaxad as "Exhibita 11 M anc 
"12". In tha flrst, Kayor Duci of Sehanaetady ia quotad as havtnp 
bean obligad to distributa his own caapaign litaratura door-to- 
door in part chia to tha prohibiti ve cost of raailicg. In tha 
second artlcla appaaring a faw da 7 » latar tha Mayor ia quotad sa 
havlng dacldad, aftar conferring vith Mr. rASSOROtfl and Mr. 

LEGERE of tha Sohanaetady Lattar Corriar? Union, that this sort 
of thing ons t stop fortbwith. 

24. It thus appaars to daponant that Llttle or no 
real thraat of hana to defendants or tha ganaral publlc would ba 
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posed by tha prelirainary «quitable raliaf herein raqueatad. 

?5. Aa stated herainbafore, tha plaintiffs wtll 
snijfer iaraediatc and irravarsibla hara lf tha preliariLnary 
«quiCable relief herein requaated ia deni ad and tha final 
outcom* of tha instant litigation will be renderad manlaglaaa 
to plaintiffa. 



jtod to bafov a mn thla 
^3 iay of Septeaber, 1974. 


kt. 


a- 




* *L/Uk 


>tary Fublic, StaA of M» York 
QuaLified in Albmy County 
rty Coa. Kxp. 3/30/7 0 . 
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Exhibit 1, Annexed to Affidavit of Rex Kitchen 

[Photostat] 

(Opposite) SV* 
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June 24, 197 


□gprinj? 

J ULl 213/4 


Dear Family "V" Member and Friends of the "Y" 

At thls tine, vour Board of Directors wants to thank evervone vho 
participated ln our flrst season. We have more than 400 raembers 
part in ojr program. 



worked and 
who can take 


During the past season, we have made sone nlstnkes; but fron then we are sure 
to develop a stronger Family "Y". We were amateurs working in a professlonal 
undertaking. 

Mark Lewis, our Director, wants to thank Bili Allen, the office manager. 

Sue Goodman, Mary Jean Tedrow, Ida Zaferes and Bob Wright who gave endless 
hours at the evening rush. 


Jira Folmsbee and his helpers - Cheryl Ceorge, Larry Cray, Don Croteau and 
Mary Stodgell worked wonders wlth our gymnastlc enthusiasts. Our gyanastics 
team competed in the Adirondack Dlstrlct Gvranastlcs Chaopionship. 

George Dempsey, Aquatic Director with the asslstance of Pat Blshko, Jill Goodman, 
Carol Dash and Bob Dash worked with more than 100 swltxaers. W e graduated our 
first life saving class. 

Shirley Schofield not only lnstructed our first slyranastics class but gave so 
rauch of her time and self in our speclal Services program for handicapped 
chlldren. A speclal "Thank-you" to Shirley and to her manv assistant*. 

Of course, we cannot forget the biddy basketball league and all the fathers 
who spent Saturday afternoons preparlng Shenendehowa 1980 championship teara. 

Norma Hancock, arts and crafts instructor, produced elever work from such 
young hands. 


If we raissed anyone, please forgive; but THANK YOUi 

We are closed for the sunmer but our staff is stili working on pians for next 
year. A bigger and betfer program will start on September 16. Watch for our 
August newsletter which will have a tentatlve schedule of actlvltles for fall. 

On July 20 we are having an all day plcnic for members and their famllles and 
friends at Kaydeross Park, Saratoga Lake. An old fashioned pienie is planned 
w th fun and g.mes for everyone. FREE PARK1NG! Brlng your own plcnic lunch. 
Also, for only $2.85 per peraon unllraited rides from lpm-5pm and swlmminq 
rrom lOara - 6pm. * 

See you ot the pienie, who knows - YOU may be the lucky winner of our drawing for a 4 day 
hol i day for 2 in Sunny Paradise Idand, Nassau, The Bahamas or $400.00 cash. The grano 
prize is great and the only way we can expand our much needed program is with your support 
The drawing will take place at the pienie. 

For tickets call Suzie Fitzpatrick at 371-2451. 

Thank you foi your support and interest. 

Sincerely, 

Family "Y" Board of Directors 

AWARDS WILL BE GIVEN 

PROSPECTIVE MEMBERS ARE WELCOME TO GET PREVIEW OF NEW FALL PROGRAM 
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Exhibits 2 and 3, Annexed to Affidavit of Rex Kitchen 

[Photostats] 


(Opposite) 
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Exhibit 4, Annexed to Affidavit of Rex Kitchen 

[Photostat] 

(Opposite) SV" 
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ecm&KfM 

CALL THIS TOLL-FREE NUM3EB 



THIS NUKBER 13 OPEN TO THE PUBLIC 24 H0UR5 A DAY. 


CALLS MAY BE MADE ANONYMOUSLY 


rf3r?FilO JlFfp 1 

'J > ... \1 1 . * 
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Exhibit 5, Annexed to Affidavit of Rex Kitchen 
and Attachments Thereto 

[Photostats] 

(Opposite) 








New Y.irl. 1 2205 

I i , lv , |»ln>»u* |MS| 4.18-845 I 

m July 8, 1974 


Mr. Stevc Lawrencc 

Secretary 

Charlcton J. C.*n 

H. D. rr 3, Stare Hoad 

Uallston Lake, Kew York 12019 


Dear Sir: 

This is to confirm our convcrsation of 
July 3, 1974, in which I offered, on behalf 
of Ad Express, Inu., to provide occasior.al 
distribut1ons to citizons of Charleton, on be- 
ha 1 f of conurunity oriented projecfcs at nominnl 
c os t. 

It js our pl casuri? to assist coinnninities 
and communi ty oriented a^encios which are 
strivinr to uprrndc the fjunlity of lite in our 
Service area. 

i!(i look forvnrd to worlrinc with you. 

Sincerely, 


Eric II. hraus 
Director 

Ellk/aml 




u »0 C ommcmjl Ko.kJ, Alluiiv 












JUN 2 4 1974 


W JUN 211974 J 

JUEfelbd \ 7 M 

Mi NBi&HBotZJ! 

STARHNG JULY 15, 16, A NE.i SHOPPSRS GUI DE 
NEViSPAPER VJILL DE PERSOHALLY DELIVER2D TO YOUR 

hope eysry 

TJfE "DELEAR DOLLAR oAVER" IvlLL PEATURK r:ot!2Y 

SAviifG yai.u :; .-a o; : \: t y c-? your ?avo;ute stores. 
ADDITICriALLY. IT ;ILL FEATCRE A Fir:E CL.VJ3IFIED 
SECTIC:i, THE PER7ECT ;AY TO 3EI.L THAT OLD LAJN 
MO ..ER, OR TO AliNCUBCE A 3ARAGE 3 ALE. 

eate: - io* pe.< . l.ij - .*ji.oo i.it imr: 

Plea.se enclose paynent. 

FILL OUr, JETACII A.!D ! AIL T:LE HAI.DY COUPON B2L0.M 
TO: DELIA u DOLLAR SAVER 

P.O. 30X 231 
DELIAE, NY 12054 


Dates to run ___ Classification 

Hame_ 

Address 


1 hone 
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Exhibit 6, Annexed to Affidavit of Rex Kitchen 

[Photostat] 

(Opposite) 9«^ 







O A COOD SU:iDAV SCHGCl PK0G3AM ! 
O AH IIITEBEUIG COKOKGAiiO:i! 


OP 2 N NOU 52 



ACROSS FROM WOODl AND HILIS (IN CAUCO COIONY | 


JOHN US - SUiNiDAY SEPT. 0,1974 

AT 10:00 A.M. 


PvDlI - OPEN IVORSHJP SERVICE 

fi COrFEE HOUR 

CQfilE AMD SES WH&VS m$m'l 

" COMMUNJTY ” 

IS OUR MIDDLE NAME ! 

k y. h i /j ) v y 
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MIDDLE SCHOOL 
_Special Events 


ate 

Event 

Oeport/Return 

Price 

ly’3 

NVC Ballet; 
"tjjtcrocker Suite" 

1:30/5:30 p.m. 

SI .50 

y 10 

Pcller SI- a*ing Part y 

9:30/12:30 p.m. 


y 11 

Thccl er Pori» 

9:00/3:00 p .m. 

Swim fee 

y 17 

Time To^n 

9:00/1 :GC p.m. 


i !8 

Kaydeross Pcrk 

9:00/3:00 p.m. 

2.25 

y 74 

Fort Wm. Henry 

9:00/1:00 p.m. 

2.00 

y 25 

Ho*e Cavern 

9-00/3:00 p.m. 

4.00 

y 31 

Mets vs. Pirates 

9:00/9-00 p.m. 

13.00” 

3u:t 

Gc« Villoge 

1:00/6:00 p.m. 

5.0C* '• 

just 7 

Yankecs vs. Orioies 

9.00/ 9-00 p.m. 

13.00” 

jus* 8 

Kayn**ross Pari» 

9:00/ 3:00 p.m. 

2.75' 


includas swimming and rides 

include*. cnorter bus costs cnd box seat; ot Shea Stadium 
(rrumbers limited) 
includes ali rides 

c: Vou may register for the abave on registration nigh,- 
June 5 or ty mail by using the coupon below. P-jase 
lail checks na leter then Jjne 5. 


Special Events Registration 


____ Phone 


ddress 


rite prices in cppfopriate '.paces 

>Het (S1.5C) 

>ller Shating (2.00) 

me Town (4.00) 

aydc-rot: I (2.25) 

>rt V/m, Hcriry (2.0C) 

owc Cavern; (4.00) 

‘efs (13.00) 

asligbt Villuge (5.00) 

ankcet (13.00) 

oydeross 2 (2.25) 

Total 



Mlddle Scbool Rec. 
3 Acorn Avenuc 
E Inora, N.Y. 12065 


Malee chocks payeble to: 
Youth Recreat ion Program 


H. 


Swimming 

Director - Mr. Morlr Lewis 
Authorized Red Cross Instruction 
Bcginners 

Advanced Beginners 

Infermediates 

Swimmers 

Advanced Swimmers 

Special Programs - Provided there i$ sufficient interest. 

Competitive Swimming 
Synchronized Swimming 
Red Cross Life Saving 


TOWN 
l OF 
i CLIFTON 
! PARK 



i 



Site - SUNY Mohawk Campus 

Sessions - July 1 - J u ly 19 

July 22 - August 9 

August 12 - August 30 (Depending upon req- 
ixtration) 

Classes to be held each weekday except July 
4 from 8:00 AtA until 12:20 PM 


Transportation will be avoilable from each of the Prog¬ 
ram sites. 

C-st - $5 per registrant 

El>gible - residcnts ot Clifton Park who have completed 
kindergarten 

Registration 


Swimming Only 


When 

Time 

.Where 


Tuesdoy, June 4 
7:30 PM - 9:00 PM 
Middle School A Cofeteria 


Midale School Special Events (you may registerby moil- 
use coupon) 

Music - Middle Scbool and Elementary 
HorsebacR Riding - Middle School 

When : Wedresdoy, June 5 
Time : 7:30 PM - 9:C0 PM 
Where : Middle School A Cafeteria 

It is important that students register for each of those 

aefivities which require registration. We reserve th > right to 

i ^ m 'l numbers for certain activities cnd refunds cannot be 

! guaronteed for cancellations made ofter two days prior to the 

event. Any fees are payoble ot registration. Checks should 

! be mode poyoble to: Youth Recreation Progrom. 


3 SUMMER i 
'S-H® RECREATION 

program 

MAY 291974 






Elementary School Recreation 

Arongen -Director - Mr. Fronk Greppo 
Glencliff- Director - Mr. Lorry Koloto 
Okfc - Director - Mr. Pcul Angeromi 
EYoungsfers must hove complcted Kindergortcn.) 
DAILY ACTIVITIES 

Physical Educotion ^ ^ j 

Artj and Cratts ^ 

GcT.es /. ~'X. 

Neture and Science Study /I I 
Team Goncs / // /Ljt/ 

! f lL . 1 


WEEKLY ACTIVITICS 

Cook Outs 

LIbrary Rooding Hour 
Instructiora! Sports Cl 
BascLal! 

Footboll 

Scsketbail 

Wrestling 


m 

m 

4 $. 


rk 

m 


Music - (4th, 5th, 6*n graders) - Mr. Ron Seropilio 
Band 

Guilor ■ Registration required - June 5 

InstruT.e ntol 

Special Events 

Doli ond Model Show 
Bicycle Forode 

Pet Show ^ 

Kite Flying Contest ~~/7i 

Junior Olympics yi \ 

Ovcrnight Compouf ' 

Penny Cornivol 
Interplcyground Compefition 
Softool! ‘ 

Volleyball 
Field Hockey 

Cinderclla - July 12 
Pinnochio - July 26 


Middle School Recreation 

Director - Mr. Joscph Nicolellc 

The middle school segment of the recreation program is 
designed for youngsters who will enter grades 6, 7, 8 and 9 
in the fall of 1974. 

Classes in Arts ond Crafts and Music will be held five 
days a week, Mondoy thru Friday, 9:00 arn to 12 nocn; in 
physica! educotion three days o wcek, Mondoy, Tuesdayand 
Friday, 9:00 am to 12 noon; ond Special Events every Wed- 
ncsdcy and Thursday. 

Class Description 

Arts ond Crgfts - instruction and oxperienc.es in ceramics, 
painting, sketehing, textiles ond iewelry- 
making and more. No registration necess- 
ory. 

^u*' c • instruction in folk guitar and band instru- 

ments. Schedulesto be workcd out on reg¬ 
istration night. S3.50 registration fee for 
folk guitjr instruction to coverpurchase of 
guitar instruction book . > 

Mr. Ricnard Cruver 
Mr. Mcrc Johnson 


Physical Ed. 




- instruction ond activity in tennis, archery 
and tcam sports, including softball, basket- 
ball ond others. Tennis and crchery sched- 
ulesto be workcd out on registration night, 
Ms. Corol Pratt 


Horseback Rid i 


Field Trips 


Albony Airport 
Port of Albony 

Fi .-e E.ivers Corservation Fork 


Bowljryfr 


BASKETBALL LEAGUE, 
MUSIC 4 RIDING 
Rcgister on June 5fh 


- Mondoy and Tuesday 
two sessions eoch doy 
9 00 om to 11:00 am 
ond 10:00 am to 12 
noon. $3.50 fee per 
ride. Registrotion re¬ 
quired . 

- every Friday; two sec- 
tions; 9:00 to 10:20 om 
ond 10:30 to 12:00 
noon. $1 .25 per sess- 
ion, includes two games 
and shoes. Bowling 
tournoment wlfh troph- 
ics concludes summer 
octivity. 


High School Recreation 

Director - Mr. Don D' Amboise 

The High School segment of the recreation”*J>rogrom i 
designed for students entering grodes 10, 11, ond 12 in th 
Foll of 1974. 

The Program Will Include 

COMPLETE PHYSICAL FITNESS PROGRAM - DAILY 

Agility 
FI ex ibi I i ty 

Enduronce 

Strcngth - Utilizing the Universcl Gym 

There will be owards for successful complctionof th 
Program. 

Plus 

SPORTS CLINICS 

Bosketball - July 22 - 26 

July 29 - August 2 

Wrestling - July 15 - 19 

Track - every Wednesday evening 

July 10 # 1 7, 24, 31 iAugult 7 

Gymnostics - Monday, V/ednesdoy, Friday 

July 8, 10, 12, 15, 17, 19, 22, 
24, 26 

Program Dates 

The Town of Clifton Por^oumrr.cr Recreation Program 
will begin Mondoy, July 1, ond continue weekdoys, with 
the cxception of Thursday, July 4, through August 9. 

Daily acti vities will begin at 9:00 o .m. ond end ot 12 
noon, roin or sh.ine. An cxception to the above will be 
the swim progrom which will begin ot 8:00 a.m. and end 
of 12:30 p.m. doily depending upon weather conditions. 1 
Further dotails obouf any progrom will be avciloblp 
on the Registration Nights. If you hove ony quesfions, ' 
pleose coli or wrife:_______^^ 

BASKETBALL LEAGUE Director of Recrcorion 

4 Tuiip Tfvoce 

GRADES 10, II, 12 Elnoro, N Y. 12065 

REGISTER JUNE 5 Phone: 37I-&44 
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I stressed to you dunng my compoign *hat I would woric..\^.^J* 

to promote •’fiscol ‘responiibili ty >ithin ' yoUr : county.’?!'/. i' - ’ 1 

report to you now that I supported the following meofures"!^^'„tv 

' .*•) : » •- 
_ * • ' " - - • —^ ^ ; v*. V 

" the investment of "id!e” (unds oF thfc'county'into 

interest fcecring uccounts to create additional county 
revenues thereby offsetting a porlion of the county's ' A r i 
to» burden. This resolutiori was odopted ond i* now 

in effect, c • ' .. *' , 

• l ' : ■ /* . :v.^ 7 ** r.it r,- v i W- 

' ... > e . i 

the creofion of the position of County Chief Invest- j 
ment Cfficer to invest monies of the County cgain - • / 
thereby creating additionol revenues. This resolution '» | "'t 
was. odopted, and is row ,in ,effect.te.v^. ,, 

,.... •• •' •••tv»." j «.vu, 

the retoining of c.o expert m the orea of gothering , 

.. - 'dota and preparing applicotions .for' federofureim" --\- 
• ‘ bursement of welfore Services,.in .1973, the county ' 'V’eJ 
foiled to opply for suerv funds despite theit/pvoil--• ■* 

'• obility. This resolution was odopted and is now in - i-r 


<?jy» ■ v 

■ u,'. .^7, 

. . ,-t 

•v* • 


report to 
O tht 






* Si.' 1 >‘ .'7' .'-* • 

~ /' ’ r' 4 * 


,, . ' , .1 ^ r 


mrnjtm . «vCru 


• ’ ■ . ’• e’> .. s-. v s -i . 

’. . ^ ^ I . r,'. - r* ^ v• • .v 'vrvx re** • *• 

' ’ * ’ t pV ' y ^ V, ‘. ’ ’ • ' 

As a resuit of the outrage expressed by borh the puolic 
and press at the nutr.erous Wolfare Fraud Coses krought to ■ t 
light since November of last yeor, the Albany County • **!' 
Department of Social Services has reporfed the followi^U ' 

■ for the period Jonuary 1, .1974 to May I, 1974? “ . | 

O thirty-two warrent* were issued for Welfcre Froud . - 

■ > ;'f'totalirtg $59,061. Twenty orresfi involving $28,274 i *■!• 

• , hove been made. Fifteeit of the arrests have been S * | • ; 

.settled resulftrg in a return of $16,268 to the efcunty.i' 

1 /v//f & rr X * • « • ; 
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zxzm • .. ■uujiB " 

■3 cimi )] ; 

f! ■ V - . 

In Jvjspinj wi:h my dsjire to offsst school cistrict 
i-.-:aa, I, olc.ig with cavarol oiher legislotors, not with the 
Administratioa of th» Guilderland Schoal Disfrict for ths 
pu.-poj» of submitting Ugislation for returning o portion ‘ 
of our sala* tax revenuas to ths school dtsfricr. A; the , 
Juiy meehng. of th» legislotur», I plon to introduc» a 

Re-olution appomting, a-committe» . to study th» fiscal 

impoct cf thie proposui iupon ‘ th*:County’*; operotion». 
Con*id#foble opposition is anticipated. 

- * •*« !lj 

' -I t'* * -* f- * * K» * 

• e f •- - J?. 

- * * / » T *.«» • « * 


rp* 

/y» ! 




■ ‘1 


•>\ v:i• •• 


' i* r •'x* 


Pr«sently, tfiere ij no- county spcnsored System of parks 
ard recreation areas but rather a grouping of Local and 
Sfatj Park»; .TawasentHd Park is th» o,.ly recreotionol 
facility, othar thcn school grobnds, in our town. ■ ' 

>0 nctie additional facilities availabl», I hove intro- 
wucod ths (ollowing Resolutions: - •** t 

- / 'i-< : t ' ts r . - ' - J - . -*• • 


! ' . ... \ 

iJ o Locol Low caliing for fhe creation of a Cojnty 
Psrxs, Recreation,. ond Conservotion Dopartmenf - . 
to everse» the establishment,, operotion end main - 
tenenes of a county widj paries system. ■ 

' ■ •. * • ( '' 

Ua Rosolution colling for'th» estoblishmenf perti- 
ccfany of a Normantlcill Troii providing for scenic 
pndovelopsd troiis along th» length of th» Normcni- 
!*il! in fhe.Town of Guildarlond. Strong support is 

anticipated.*. ■' '< -«?.•"* , r4 ' * 


BLfBigfe. lailv o 

j^Dlirs a'^ 3'0111 s 


H7supportoJ CCrr-nittes chairmort in o.ror.s to opu.t o. n — 
mittjj r.oc! ng*. to tti .• p.biic. Pravo,-:/, if ceirn.. jj; 
r*t ct cil, it W01 i.t privet J. 

Omsis ‘sd t’iat tlto minent/ poriy hjv» represe.cn 
eoeh end »v»ry commttee. Provioujiy, tns mc.ori f y 
pc'ty oxilusirely controiied one committes. 

iJinsiitea thot cofrmittjj'. b» allowad to sobmit ninarit •/ 
roports. Prj/iously, only ma|Brity roportj wcre ri- 

‘ ' cogn: zed. • 

ZJ supported legislatio,i r»quiring scheoulei mor.lltiy 
,*• meatings.- Previousiy, th» legislatore wcs rcqoirej to 
me»t only four tim»3 ennuolly. •: - . t' ■*! 


ro ^ 


& (BiS&f 


U.. ’ t^f sparo protided telotc, Jill tn 'jovr sttpi/eartoss, 
.. , and tacti tAera to pe c!: • • . . 


29 pinewaod Road 
Guilcerlanc', 12084 


As your reprssentotivo, | am concernes cboot thoje things 
Hiat you ‘»*l intsrestad in, but cnless you Ut me i<now 
whero your interesf» resto, it is very hord for mo to get \ 
the rosults tnat you wish. So plaoos, sond in your tug — 
•gestiens. • l . 


THIS newsletter is primted at no expense TO YCU, THE TAXPAYER 





















A 


74a 


I 


\ 


Exhibit 9, Anncxed to Affidavit of Rex 

[Photostat] 

(Opposite) 
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tnn Prqhibii 

Bowknob' Deliveries 


By PEG CHURCHILL' " 

■ Gazette Reporter ! 

' The Twn o£ Botterdam Iast 
Jnight became the first arta mu¬ 
nicipali ty to bara the door-to- 
door distribution of unsolicr.ed 
adverbsin» materia). 

• * * * 

- By unanimoes vote, the Town 
Board -»nacted a local law 
aimed at elimlnaUng plastic 
bags contaning avedrtising ma¬ 
teriata and product samples 
\rhicir are regularly left on 
doortaiobs of pnvate homea. • 
The law wiU become effective 
Sept. 10. 


[firen, rights cf dtizens whereby 
delivery cf unsoliclted materials 
(coastitutes uaBu.ful trespass, 
and the safety hazard of plastic 

bags. .i- 

The Dernocratrc supervisor 
|said he has concluded that "the 
jdehvery of unsoliciafed materi¬ 
als falis in the realm of an in- 
vasion of privacy much the 
|Same as nuisance or unsolicited 
telephone calls." 

* * «• 

At the July 2 public hearuvg 
on the law, Kitchen argued that 
'his compaay serves as a lmii 


Immediately after the board k,,'.? 5 .! 3 / serves 25 
vote, the pres-dent of a DelmarjS“m« by p^ridihg ad*. 


ftnn which dehvers bagged ad 
vertising circulars said some 
action would he faken to fight 
the measure. Rex Kitchen, pres- 
ident of Ad Express, said, how- 
ever. that he oid r.ot know what 
that action trould be. 

Ad Express yesterday sent 
telegrams to each Town Board 
member urging further delay on 
the local law in order that the 
firtn rnight present “new evi- 
dence.” 

* * 


• ir „ „ 

Councilman Benjamiii 
Wollner, Democrat, chairman 
o f ths ordicance committce 
wMch draf&d the law, said he 
could “see no reason to belabor 
ths issue." He moved its adop- 
tion. : • • 

Sopervisor John F. Kirvfn 
snid fhat wMe he deeply. re- 
gretted 'that there svould be the 
loss of, some parttirae employ- 
raent by some residents, the ad- 
vantages of.this law being 
passed far outweigh the eco- 
oorclcimplicatione. _■ 

Kirvin, in a prepared state- 
nwnS.sajd he favomlpassage. 
for four' rcasonj; ;jecurity - of I 
("esidenoes,' delivery by' chil-! 


veitising that might othenvise 
be vnavailable because of in- 
crcased maiiing costs. He said 
Ad Express provides part-time 
employment for about 490 
housewives. 

Amcng those favoring the 
measure were representatives 
of the mail carriers’ umon who 
Jcontended that the hand- 
]delivery of such rcaterial «as 
'deprriing the post office of busi- 
ness and might eventually lead 
to higher postal rates. 

Specifically exempted from 
the prohibition are articles 
Imailed to the horne and newspa- 
pers and materials distributed 
by charitable or ncnprofit orga- 
nizations. . 
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Exhibit 10, Annexed to Affidavit of Rex Kitchen 

[Photostat] 

(Opposite) W* 





10 ( omineroal Ho.id, Alhany, New York .'2205 
Tcleplione |5IH| 43S-845I 


Dear Consumer: 

• ’ f. • * 

AU-KXERES5, INC. is a private posta 1 systern serving 
the Capital Uistrict community includinp An.sterdam and 
Saratoga County. 

Each week our stnff of over 300 housewives brinR to • 
your horne literature containing valuable savings from your 
fa**orite Stores. 

toe regret tbat you have requested cance)lation of our 
Service to your home. 

Mease fili in and return the attached form and we 
will stop delivery upon retaipt. 

If you have any questions, feel free to ca11 us at th 
above number. 


Cordia11y, 
AC EXiTiESS, 


INC . 



ltex L : . kitchen 
Irenidcnt 


Aii EXPRESS t INC. 

'JO SlOP UELIVEKY 

NAM E: 

ST”, E ET: 

CITY: STATE: Z1H CODE: 

REASON FOR HEQLEST: 


SIGNATURE: 


<T /O 
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Exhibit 11, Annexed to Affidavit of Rex Kitchen 

[Photostat] 


(Opposite) 







mor 


ceivi 

the 


\ V • V'' •* ■ /'• ’ > - \ 'i :\ ; gffi .' c i 1 

) ••:•• '‘ v; .; v‘ : - i’i| Jjp ^ ‘‘ v"’V?; 'I* ’i I h ' ; ' ? 

/ r" : . -i • • "'i .: 1 'r : -i - /J 


;y, , ' —(Gazette Phu.>- ) ana 

1TALKKVG CAMPAIGN — Mayor Frani Dud. rtght, and three of an es-; a- I*™- 

* . feers of hi* citizens committe* beji/i door-to- door distnbution ot flyers uffe. for 

Duci for Stato Scnate in the Sept. 10 primary. From left are Jark Qui^iey un:i _ 

*nd Tctfy Kapusta. Duci said the door-to-door carr.paiai -*as pcomptcd mostly oy a de- . 

‘re- to rreet as many of the voters in the 4 #th Distnct possible, and partly by fman- 
«aJ inabiLty to mail circul3rs to all vcters in tte five-cour.ty distnct. “Ifs a fcig distnct."’ 
aa said, ‘'but I lnteod to meet and talk to as many peopte in the district as l can befone ^' 
* » < the prunaryi” »•. ■*— 


^nlls for 


t^moir // 


CA2ETTE PHONE 374-4141 






















Hi 
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Exhibit 12, Annexed to Affidavit of Rex Kitchen 


[Photostat] 
(Opposite) SI 







y / 


x **' 

V '-S:' 


t . . *■. .v 

Bjici ivimts to keep ads off door knobs j 


Schenectady Mavor 1' rark • icrri.tm i 1 ? receiving any cnn- 
J..Duci wants to prevent ad-. . stduiional rhallenges io iis 
vertisin» compamts- fri.in • , ordinantes from the advcrtis- 
hanging Iheir prnducts on mj» companies." Duci said. 

■ dours,)(cily humes. 

Ducinoled that theTc.vnsof .... The mayor compMined that 
Rotterdam and Colonie have >. adwrtismg fljers uere 


legislated agamst the adver- 
tising f;rms • 

■ l The mayor has asked Rosa¬ 
rio ■ i\Vgn, city Corporation 
counsel. tocheck ivith Rotter¬ 
dam officials on how legisla- 
tion ivas passed 
“We shoidd firai out it Rot- 


open invitations for burglars 
and vandals 

: “ff youTeaway from horne 
. and these thmgs hang on your 
d.ior for two on thrce days, 
thafs just asking for troubie 

' A lot of peop!e don't like 


tliis trash piled on doorsVps dinng pma'eer.t-rprise • 
and l ve heard plcnty of cum- -au I know is. Rotterdam •' 
pl.nnts hrom what 1 hear, 90 and Colonie passed legtslation 
per cent of the people hro.v w j,y j. an *j Schenectady?" 
the advertising bag in the gar- £juci answered. f - - 
bage nithout even npening the , '• * .' 

thing;- Duc, sa:d 'rhemayorsaid he hadda- 

cussrd the sifuation with Rob- 

The mayor bronght up the ert Massaroni and Robert Le- * 
subject at this \verk’s Sche- Uere. otficials • of : the 
nectad/Citv Councd caucus.. Schenectady Letter Camers 

Union, and they said they 

FreshmanCouncilmanD3v- uere agamst the practice of - 
W. Roberts admonishcd the . leaving advertisements in the 
layor, saying the legislation open to attract attcntioo to 
ught be construed as jeopar- unoccupied reside.nces 


id W. Roberts admonishcd the 
mayor, saying the legislation 
rmght be construed as jeopar- 


-Ey./+i5n 
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF NEW YORK 


AD-EXPRZSS, INC.; RSX XITCHEN, a* 

President of AD-EXPRESS, INC.; 

ANDREW GALLO, Individually and as 
President of ANDY GALLO CGNSTRUCTION 
CORP., d/b/a 4 S2ASCNS VARJ2TY ST03E: 

| and FFNNY WEBER, 

1 Plaintiffs 

-against- 

JOHU F. KIRVTN, Supervlaor of th* 

Town of Rotterdaa, New York; 

BENJAlflN WOLLNER, FRANCIS L. STONE. 
PETKR IA MALFA, and WILLIAM OSTA, a» 
Meabors of the Town Board of the Town 
of Rotterdaa. New York; EHWAED LONGO 
and 'JOHN LA MALFA, aa Town Justlces - 
of the Town of Rottardaa, New York; 
and JOSZPH S. DOMIHELLI, aa Chlaf of 
Pollca of tha Town of Rotterdaa, New 
York,- 

Defandants 


STATE OF NZW YORK ) 

COUiITY C? SCHEiiECTADY ) SS.: 

ANDREW GALLO, being duly sworn, deposee and aayst 

1. That your deponent is a plaintiff in the abovs- 
erititled action, and ia chv.a fandi i ar with tha facta underlying 
said action inscfar as they bear upon ne and my business. 

2. I aa the President and princlpal stockholder of 
ANDY GALLO CORSTRDCTIOil CORPORATION, doing business under tbe 
nana 4 SEASONS VARIETY STORF, of which I at? the aanaging 

i 

I enployee. The etore desis primarily in Isvn and gardan 

j 

! equipnent, power tools, hand tools, hardware. cookwave, palnts 
and household furnishings. The store Is iocated st 2621 

I Guildarland Avenue, in the Town of Rotterdaa. 


i 


Civil Aetion 
tio. 7^-OK-^ 

Affidavit 
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3. I have had occaslon to use the Services of 
AD- EXPRESS, INC. ia the rec«nt past to distribute ny store m 
spring circular published b y Century Hardware Conpany. fh£* 

circular was diatributed by AD-EXPRESS, INC. delivery parsonnsl 
^hroughout the Town of Eotterdam. The resulca obtained wcr e at 
leasc eqoal to those obtained by direct rsail advertising. It 
has been my experience that as to reliability and tine of 
dalivery that AD-EXPRESS, INC.’a Services are superior, AD- 
EXPRESS, INC.'s price is significantly leas than direct 
and much less than the equivilent price of diatribution by the 
Schenectady Gazette, which I believe to be the only newspeper of 
^enaral circulation aerving Rotterda*. 

4. As a resuit of tha passage of the Towa of 

i " • • 

Rotterdan'9 Local Law No. 13 for tbe year 1974, I has* becone 

- .. * 

greatly concerned over the continued ese of AD- EXPRESS, IBC.'e 
Services. My uncertainty over the legal statue of Ad-EXPKXSS, 
U»C.'a delivery methodi hae forced ne to cancel a Cirris nas cir¬ 
cular which I had ordared. I hsd arranged vith AD- EXPRESS, INC. 
to distribute this circular in Rotterdan during the nonth of 
November. ITow, of course, I ara forced to cancel thle contract. 

I have also decided not to order a paint circular which I had 
Intended to have AD-EXPRESS, INC. cie 11 ver elong with the 
Christaa* circular. 

5. It would be vholly ecocoiaically inpoaslble for 
ne to obr.aln written authorizations froo horne ovnera for 


/ 











delivery o£ thia natter by AD-EEPR2SS, INC. and obvioualy, AD- 
EXPRESS, IHC.’» price vould be greatly increased if tb «7 are 
forcad to do ao. 

6. AD-EXPRESS, INC. Io the only nediua through 
which I can afford to advertlae in this macter and the denis t\ 
of the compatxy vcrald deprive ne of a valuable bueinesa tool 
and aaaet. 


WHERBTORK, I join in plaintiffs nrayer for preliainary 
eqnitable relief in thia matter. 


na 


rev GaJ 


Svom to before me this - 
*2/ day of September, 1974. 


^agagam 


, stato ot Sew xor 
Qoallfied in Albany County 
Hy .Con. Expirea 3/30/75. 


r 
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UNITED STATES UISTRIC7 CCURT 

FOR TTIt UORTHZHM DT^TRICT CP NEW TCRX 


S AD-ZXTRES3, INC.; REX XITCHEH, as Praaident 
ef AD-EXPRESS, ISO.; AliDREW GALLO, 
IndivLdually and as President of ANDY 
GALLO CONSTRUCTIO:: COR?., d/b/a A SSASOUS 
VARIETY STORE; and P3NNY VE3ER, 

Plaintiffs 

I -against- 

JOHH F. ORVIN, Sopervisor of tha Town o£ 
Eotterdaa, New York; 3ENJAMIN WOLLNER, 
FRANCIS L. STONE, PET2R LA MALFA, and 
WILLIAM OSTA, as Merabera of tha Town 
Board of tha Town of Rottarda», Hew York; 
3DWARD LCHCO and JOHN LA MALFA, aa Town 
Justlces of tha Town of Rotterdasi, Raw 
York; and JOSXPH S. DOHINELLI, as Chief 
of Police of tha Town of Rotterdan, 

New York, 

Defandants 


Clvil Aetion 
No * 74'-Cl'-</or 

Affidavit 



STATE OF 
COUHTY OF 

PEIINY NEBER, belng duly swom, deposas and taya: 

1. That I ara one of tha plaintiffs ln tha alxrre— 
entitl' d action and, tharefora, faraillar with tha facta and 
circumatancea underlying auch action Ir.aofar as thay ba«r upon 

2. Aa set forth in tha complaint 'nerain, deponent 
lndepandantly contracta with AD--EXPRESS, INC, to da live r 
advertising laaterials to reaidences alon" four routes in the 
Town of RottariL*,!». I, isyself, realda, along with wy husband 
and four cuildren, at 1021 Outer Drive, Town of Rottardam. 


NZV YORX „ ) 

/QcKirJuMMy ) SS.: 












V 
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3. Aa a rosult of my vork far AD-EXPRESS, II?C., I 
nal»* approximately $100.00 to $120.00 «very tvo mki. plua 
$8.00 per veek for my supervlsory ductes. Thia money la 
coe nonly uaed by oy fanily to provide extra actlvltlea for 
iay chlldren and quite oftan it puta food on our Cable aa well. 



My huaband la employed by the Thrtway Authority and as a reault 
of hia houra ha cannot obtaln addltional employnent, ao that 
rny work la a Virtual nacaaaity. 

4. I an scheduled to delivsr rsy routea ln Rotterdam 
on September 23, and 24, 1974, next Monday and Tueaday after- 
noond. Laat week vhile taaklng my dellverlea 1 ssv police cara 
erui a in g the atraet, bacatae fearful, and vent homa for awhlle 
bafora finally finlahlng my dellverlea. I have alao bean 
contlnually haraaaad by mailaen and other employeea of the 


United States Poatal Services alnee 1 flrst began Miting 

' _. Z* * • . • 

dellverlea- for- AD-EJEPRES.'., INC. 

’ . . . ' ■ '*■* •*- 

5. It ia my understandlng that the Tovn of kottardam’s 


~v * ■ 


Loctl Lik No. 13 for the year 1974 raakea auch dellverlea aa I 

'•* \ ** . * ^ . - 

have heretofere made e crimina! offense, sabjacting me to e 
$50.00 fine for vay flrst infrection and $100.00 for aach sub- 
sequent Infraction. There fore, unlesa'the defendente are 

■* •’ * 0 • 

«mjoined from enforclng tLIe ordlnanee, I vili not raake any 
further dellverlea for AD-EXPRESS, INC. 







6 . In tha course of speaking to acqu&intances and 
other ladiea under ray supervieion who deliver for AD-EXPRESS 
I IC. in the Town of Rotterdan, all have- inforwed na that aa 

•x _ 

a resuit of the ordlnance the 7 will rsfuae to »— u» further 
deliverle» for AD-EXPRESS, I5C. * T. 

7. If I aa unable to continua 07 dellvery work for 

AD-?+-n > R&Ss, INC., I and tay fancLly wi.ll suffer a very sub— 
otantlal loas of income and reduct lon of our Standard of llwing. 
I aa not aware of any equi valent employment which I coold obtain 
whereby trry duties as housewife and methar coold- stili be 
fulfilled. -** ' — 

8 . It is by no means ciear to me, frora a reading o£ 

s 

the statute, vhat is meant by "advertising material". It worald 
apyear that everything I have ever delivered, fron Kontgooary 
Wards circuiars to church and civil group announcementa coold be 
classified ua advertising material. 

WHEREFORZ, deponent respectfully Jolns in plalntiffs" 
prayer for preliminary equitabis reliof. 


?enny Weber 


Swom to betore me this 
c2j day of September, 1974. 


Not a ry Public, Stata of ITev/ YorlT 
Ohalified in Albany County 
Ily Cora. Exp. 3/30/7^" . 
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UNITED. STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF NEW YORK 


AD-EXPRESS, INC.; REX XITCKZN, as 
President of AD-EXPRESS. INC.; 

ANDRZW GALLO, Individually and «s 
President of ASDY GALLO CONSTRUCTI0f7 
CORP. d/b/a 4 SSASOBS VARIET? STORE; 
and PENNY TJEBER, 


Plaintlffa 


-against- 


JTJHN F. KIRVIN, Suparvisor of tha 
TMm of SotCtrditB, Nav York; - 
3EBJAKUI WOLLNXR, FRANCIS L. STOSX, 
PETER LA HALFA, and WILLIAM OSTA» as 
Hnbert of tha Ttoa n Board of the Tovn 
of Rotterdasi, Nav York; EDKARD LONGO 
and JOHN LA HALFA, aa Tovn Justices 
of tha Tosn of Rottardam, New York; . 
and JOSEPH S. DOMINELLI, aa Chisf of 
Police of tha Toaa of Rottardaai, Nav 
York. 

Defendant* 


Civil Aetion 

No. U- */ot 

Affidavit 


STATE OF NEW TORE ) 

COUNTY OF ALBANY - ) SS.* 

JOHN L. SCHMITT, being duly svorn, dapoaaa and sayss 

L That I am Prasidaat of Big Brothera-Blg Slatara of 
Albany County» Inc., a not-for-profIt Corporation dnlj foraad and 
axiatlng undar and oy virtue of tha lava of tha Stata of Nav 
York. I naka thla affidavit In support of plaintlffa* Instant 
aotion for pralladLnary equitabis raliaf. 

2. Big Brothars-Blg Slatara of Albany County, Inc. is 
an organlxation vhosa objactivas ara to provida adult gttidanea, 
counsalllng, coapanionshlp and -aoral guidanca to fatharlaaa boy* 
and motbarlaaa glrla in Albany County by means of voluntaar vork. 

A ajaor part of our program conalats of aequa in ting tha publlc 
vith tha axiatanca, natura and objactivas of our organiaatiooa for 








the purpoae of soliciting public support, f nancial con tributiori, 
and, cost inportantly, voluateers to participata in our progran. 

3. During chc sunaer of 1974 AD-EXPRESS, INC mada 
three free di3eributions of Materials for BIg 3rothera-Big Stateri 
of Albany County, Inc., aa set forth taore fully in the affldsvit 
with annaxed, exhibits of REX KITCHEn. As a resuit of tliese 
distributioris we received a wholly uaprecedented response fron 
tha public, including eleven voluateers to participate as big 
brothers or big siaters in our activitiea. 

- V? 

- 4. Generally aoeaking, we have little or no noney ■ 
bodgeted for nodis advertiaiag, and obviously what noney is ;*■ 

«*. - . •. • . . ^ ,i 

spent ou adverti* In g muat be taken avay fron our Central 

• - * , .. f 

programs. depnnd hearvily upon the type of publie-spirited 
donat ion* of Services and tine extanded to ua by A J>- EXPRESS ^ U3C. 

5. I an adviaed by our legal counsel that the type of 
printed matter which we dlstributed through AD-EXPRES3, IRC. is 
entitled to fuil First Amendnent protections. These nateriele 
could not have beaa saccessfully dlstributed any other wey. 

6 . To force AD-EXPRESS r INC. to obtain prior irri11se 

* 

conaent to deliver thl3 matter would place an evea greater 

■* • '* 

ccononic burden upon theta and would likewise be inpossible for 

us. ... 

7. More inportantly, snch a requlremenc would give us 
accaas only to thore porsons alresdy favorably dlsposed to us, 
wheraas our real goal is obviously to reacb those wfeo xmy be 

1 t^nnraat of our cxiatence and purpoaes or infavorable dlsposed to 
ua. Fruadon of spaech and press ia Teaningleas in s very prae tici 
vay to our or«ani 2 at-on unleas it also enconpasses the rlght to 












reach and parauada ali persona. 

3» If AD—EXPRESS, XHC. ia forced out of btulaesa by 
cha challengad ordlnanca of the Tovn of Rotterdam and/or thoaa 
ordlnancaa whlch, I an inforaed, are nov pending in tha Town 
of Colonia and North Greenbush, aiy organization as veli as many 
siaailar onaa vili ba deprived of its Services persanently *n<i our 
Pirat Aaandsaant rights vili thua ba significantly curtailed. 

WHFRRPORE, deponant Joina in plalntiff a * prayar for 
pxallaiuary equitabl# raliaf. 


Qualifiad in Albany County 
My Coo. Ezplras 3/30/7iT* . 



— 
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UNITED STATES DIS7RICT COURT 
FOR THE NORTHERN DISTR1CT OF NEW YORK 


AD-EXPRESS, INC.; REX KITCHEN, as 
President of AD-EXPRESS, INC.; 

ANDRfcW GALLO, Iridividually and as 
President of ANDY GALLO CONSTRUCTION 
CORP., d/b/a 4 SEASONS VARIETY STORE; . 
and PENNY WEBER, 

Plalntiffs, Civil Aetion NO. 


-againat- 


JOHN F. KIRVIN, Supervisor of the 
Tovr.i of Rocterdam, New York; 

BENJAMIN WOLLNER, FRANCIS L. STONE, 

PETER LA MALFA, and WILLIAM OSTA, as 
members of the Town Board of the Town 
of Rotterdam, New York, EDWARD LONGO 
and JOHN LA MALFA, as Town Justices 
of the Town of Rotterdam, New York; 
and JOSEPH S. DOMINELLI, as Chief of 
Police of the Town of Rotterdam, New 
York, 

Defendante. 


STATE OF NEW YORK 

COUNTY OF SCHENECTADY SS: 


JOHN F. KIRVIN, being duly swom, deposes and says: 

1. I am the Supervisor of the Town of Rotterdam and make thia 

affadavlt in opposition to the plaintiffs' motion for a preliminary injuaction. 

2. The plaintiffs seek a preliminary injunction enjoining the 
defendant Town of Rotterdam from enforcing Local Law No. 13 for the year 
1974, adopted on August 21, 1974. which prohibita the distribution of nd- 
vertising materiale or 8amp’es at hotnes within the Town by placlng euch materia 

on private premiaes wlthout the coneenf: or purauant to the requeat of the 


AFFIDAVIT IN OPPOSITION 
TO MOTION FOR PRELIMINARY 
INJUNCTION 








r 
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resident.*' The sald LO>al Law appended hereto as "Exhibit.1". 




3. The lown Board adopted the sald Local Law in the exetcise of 
ita police power after due consia«.ration and upor a determination that the 
prohibitions contained therein would be in the best intereats of the welfare 
of the residente of the tovn, in that the enforcement thereof would preclude: 
(1) the accuaulation of advertislng materials on the porches or in front 
of homcs where the residente are avny for o number of dnys, thereby climlnnting 
a possible hazard to the security of the home to the extent that such accum- 
ulatlons are public notice to potential intruders and burglars that the house 
is unoccupled; (2) the nuisance attendant to the retriving of these ad¬ 
vertising materials by the resident and their disposition, and (3) the 
potential safety hazard of the plaatic distribution bags in the hands of amall 


children. 


A. The factors to be considered by the court on this motion for 


a prellminary injunction are (1) whether the plaintiffs are likely to prevail 

on the merite; (2) whether plaintiffs are in danger of suffering irreparable 

harm, if the motion is not granted, before the case can be decided on its 

roerits, and (3) whether the potential harm to the defendant Tc*#n of Rotterdam 
from.the issuance of the injunction, 

jutweighs the possible harm to the plaintiffs if injunctive relief is denied. 
( AMERICAN GENERAL INSURANCE CO. v. FTC . 359 F. Supp. 887). 

5. On the questicn of Irreparable harm, the moving affldavlts make 
broad and conclusory allegatione to the effect that if AD-EXPRESS is pre- 
vented from carrying on business in the Town of Rotterdam by the enforcement 


,«. , 
9 . ’ • 

- * * 


-L 


t e 
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of the Local Law in question, then it will be put out of business. Hovever, 
•juch allegations are not substantlated by any tacta or figures vhich vould 
Indicate the escimated monetary loas, if any, vhich vould resuit in relation 
to ita income from the entire marketing area. The affidavit of K1TCHEN 
atatea that AD-EXPRESS aerves the counties of Albany, Scnenectaay, Rensaelaer 
and parts of Saratoga. Conaidering the total population in the geographical 
area aerved by AD-EXPRESS, it ia dlfflcult to accept the claim that ceaaatioo 
of business vithin the Tuvn of Rotterdam, pending the determination of thla 

• 

caae in its merita, vould have such a traumatic effect on the profita of 
the company as to force ita demiae. KITCHEN States that the coppany profit 
margin depends vholly upon regular business froa its major coamercial cliente. 
There are no affidavits aubmitted by any of its commercial cliente suggeeting 
that they vili vithdrav their business if the Rotterdam market ia no longer 
available to AD-EXPRESS. What other municipalities may or may not do in 
relations to the adoption or enforcement of similer prohibitory local 
legialation ia entirely a matter of speculation and in any case iamaterial 
to the instant caae. That other municipalities have adopted, or are con¬ 
aidering the adoption of, aimilar legialation ia material, hovever, on the 

' f 

question of the appropriateness and necessity therefor in the publlc inter«*t 
6. On the question of the balancing of hardship, as noted above 
the most that AD-EXPRESS can suffer is perhaps a diminuat ion of profita 
attributalbe its business in the Tovn of Rotterdam. On the other hand, the 
continued distribution of the advertising materiale consfitutes a contlnuing 










v. •> v* 
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nuisance to thoae Rotterdam residents who do not T ant to be bothered with 
them, and more importantly remains a potentlal hazard to both horae and 
children. Accidenta or criroea are, of course, not predictable. But it 
indeed vould be tragic if only one family auffered a peraonal losa reaultlng 
frora the continued operation of AD - EXPRESS in Rotterdam. 

7. On the queation of probability of 8uccesa, it ia aubmitted that 
there ia no raerit to plaintiffa' contention that the Local Law in queation 
vilatea the conatitutional guarantee of free apeech, and deprivea plaintiffa 
of thelr conatitutional right of equal protection under the lawa. Aa noted 
in the Memorandum of Law aubmitted herewith, local legialation aubatantially 
similor to the i8ntant Local Law haa been conatitutionally auatained by both 
atate and federal courta. 

8. Therefore, the raotion for a pteliminary injunction ahould be 
denied becauae (1) the plaintiffa have not factually establiahed that they 


will auffer irreparable hann; (2) the public intereat to be aer *ed by auch 
denial far outweigha any poaaible financial losa which raight be incurred by 
plaintiffa; and (3) on the weij>’\t of legal authority, plaintiffa have no 
probability of eucce88 on the merata of the case. 


Swom to before me 

thia 4th day of October, 1974. 


7 





John F. Kirvin, Superviaor » 


Town of Rotterdam 


otary Public 'J 


Notary 
State of New York 



* 


9 






\ 


95 J 


UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 


AD—EXPRESS, INC.j REX KITCHEN, aa 
President of AD-EXPRZSS, INC.; 

ANDREW GALLO, Individua!.ly and as 
President of ANDY GALLO CONSTRUCTION 
CORP., d/b/a 4 SEASONS VARIETY STORES; 
and PENNY WE3E R, 


Plaintiffs, 


-againat- 


JOHN P. KIHVIN, Supervinor of the 
Town of Rotterdam, New York; 

BENJAMIN WOLLNER, FRANCIS L. STONE, 
PBTER LA MALFA, and WILLIAM OSTA, as 
members of tho Town Board of the Town 
of Rotterdam, New York; EDIVARD LONGO 
and JOHN LA MALFA, as Town Justicea 
of the Town of Rotterdam, New York; 
and JOSEPII S. DOMINELLI, as Chieff of 
Polico of the Town of Rotterdam, New 
York, 


Defendants 


Civil Aetion. No. 

74-CV-401 

SUPPLEXBHTAL 
ATTORNEY 'S 
AFFIDAVTT * 




STATE OF NEW YORK ) 'V- 

COUMTY OF ALBAHY ) SS.: 

PAUL R. KIET2MAN, being duly sworn, deposes and sayai 

1. That I aia the attorney for the above-captionad plaintiff s 
and I aa, therefore, fully familiar wlth ali of the facta and 
proceedings horetofore had herein. 

2. That on the 17th day of October, 1974, in the Juatlce 
Court of the Town of Rotterdam, your de|X>nent appeared with and 
on belialf of MAURICE MJEDOFP and ALFRED PALUMBO, two persona who 
wera charged with first violations of the Town of Rotterdam's 








'k 


>T* 


Local Law No. 13 for tho year 1974. So far as 13 known to your 

deponent these two peraons are the only ones as yet charged wlth 

such violations. To my kr.owledge these two persona are the only 

ones connected in any fashion with AD-EXPRESSINC. , who have 

boen arrested and charged with such violations inasmuch as de- 

fendant3 have apparently agreed to await the outcome of the 

* 

instant application for preliminary cquitable relief before en- 
forcing the ordinance against any other peraons. 


3. That on the above date and at the abcve place your 
deponent nade oral motions before Judge EDWAHD LONGO requesting 
a dismissal of the charges against Mr . PALUMBO and Mr. MEDOFF 
upon the same constitutional grounds asserted in this action. 

That these said motions were denied by the sai' 4 ’ Judge LONGO from 
the bench. That thereafter the said Mr. PALUMBO and Mr. MEDOFP 
entered pleas of guilty to the charged offenses. 

4. That these individuals above-named are not plaintiffs 

in the above-captioned natter, nor vas any attempt made to enjoin 
these pending-prosecutione at the time of plaintiffs' initial 
application for preliminary equitabis relief. 

5 . That so far as is known to deponent there are no simi lar 
— ' : * ••• • • • ‘ 

prosecutione pending against any agent, servant, employee or sub- 

* r T - / •• ■ * «. *...*• 

• A ■ • . » , 

contractor of any named plaintiff, nor against any other person. 
That therefore the instant federal litigation vili in no vay 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


AD-EXPRESS, INC.; REX KITCIIEN, as 
President of AD-EXPRESS, INC.; 

ANDREW GALLO, Individualiy and as 
President of ANDY GALLO CONSTRUCTION 
CORP., d/b/a 4 SEASONS VARIETY STORE; 
and PENNY WEBER, 

Plaintiffs, 

*-against- 74-CV-401 

JOHN F. KIRVIN, Supervisor of the 
Town of Rotterdam, New York; 

BENJAMIN WOLLNER, FRANCIS L. STONE, 

PETER LA «ALFA, and WILLIAM OSTA, as 
members of the Town Board of the Town 
of Rotterdam, New York; EDWARD LONGO 
and JOHN LA MALFA, as Town Justices 
of the Town of Rotterdam, New York; 
and JOSEPII S. DOMINELLI, as Chief of 
Police of the Town of Rotterdam, New York, 

Defendants. 


APPEARANCES: OF COUNSEL: 

ROSENBLUM AND LEVENTHAL PAUL R. KIETZMAN 

Attorneys for Plaintiffs 
732 Madison Avenue 
Albany, New York 12208 

MICIIAEL J. VOLPE SEBASTIANO OCCIIINO 

Town Attorney 

Town of Rotterdam 

Attorney for Defendants 

Vinewood Avenue 

Rotterdam, New York 12306 


JAMES T. FOLEY, D. J. 

MEMORANDUM-DECISI0N and ORDER 

Plaintiffs challenge a recently enacted ordinance in the Town 
of Rotterdam, Schenectady County, by the Town Board entitled "A 
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Local Law Prohibiting the Distribution of Unsolicited Advertising 
Materials in the Town of Rotterdara" . . . Local Law No. 13-1974. 

It provides, in its relevant sections, that: 

(Section 1) It shall be unlawful for any person to leave 
hanging any kind of bag or bags containing 
advertising materials or saraples, or to dis¬ 
tribute advertising material or saraples at a 

horne located within the Town of Rotterdara, 

New York, other than the horne of the person 
soliciting the same, by placing such material 
at the homo or on the property of the person 
owning or occupying such horne, unless, the 
person distributing such advertising material 
or samples obtains the written consent of the 
person occupying the home. 

(Section 2) The foregoing provision shall not apply to the 
distribution of advertising materials through 
the U. S. Posta 1 Services. The provision of 
this ordinanco shall not apply to the distribu- 
tj.on of any newspaper of general circulation 
nor to materials distributed by charitable or 
non-profit organizations. 

The potential fine to any person, or Corporation, violating this 
ordinance is a maximum of $50.00 fine for the first offense and 
$100.00 for subsequent offenses. The essence of this law is a pro- 
hibition upon deliveries of advertising or samples to residences wlth- 
out the prior consent of the occupant. 

The plaintiifs here are engaged in the business of distributing 
primarily advertising in the form of printed circulars. Numerous of 
these circulars are packaged inside plastic bags which have a hole at 
the top to facilitate attachment to any protruding appendage of the 
typical house or apartment, e.g., the doorknob or lamppost. In some 
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instances they are attached to rural delivery mail boxcs by means of 
the commonly known twist-tie ■ ires used on raany household products. 
According to the complaint, the technique for distributing these 
plastic bigs is by saturating a whole neighborhood weekly or twice 
weekly with them. Prior to this ordinance, there were no restrictions 
in Rotterdam regulating the attachment of the bags upon local resi- 
dences or barring such distribution. However, Ad Express, Inc. main- 
tains a policy by which deliveries can be terminated upon written or 
telephonic request. (Affidavit of Rex Kitchen, para. 18). Whilo this 
policy is laudable, it has no bearing, in my judgment, upon the funda- 
mental issue of the scope of local police power under the First and 
Fourteenth Amcndments of the United States Constitution. 

The chicf plaintiffs, Ad-Express, Inc. and Rex Kitchen, individu- 
ally and as President of Ad-Exprerj, Inc. (hereinafter Ad-Express), 

solicit advertising and package it in the plastic bags; plaintiff, 
Penny tfeber, is one of a number of so-called independent contractors 
who raake the deliveries to residcnces; and plaintiff, Andrew Gallo, 
is a merchant and advertising Client of Ad-Express. Ad-Express de¬ 
scribes itself as engaged in business as a private postal delivery 
Service primarily handling sccond and third class matter as a satura- 
tion medium within Albany, Rensselaer, Schenectady and Saratoga 
counties. They complain that this ordinance violates numerous of 
their rights under the United States Constitution and invokc juris— 
diction under 28 U.S.C.§§ 1331(a), 1343, and 2201 et seq. with auth- 







orizntion for the suit undor 42 U.S.C. § 1983. The plaintiffs move 
for a prelirainary injunction against enforcement of this ordinance 
and request a declaratory judgment that it is unconstitutional on 
its face. By an order to show cause, an application by plaintiffs 
for a temporary restraining order, essentially to restrain the insti- 
tution of any criminal or civil proceedings against any of the named 
plaintiffs pursuant to the ordinance, was returnable and heard in my 
Chambors at 10:00 a.m., September 24, 1974. With the consent of the 
Assistant Town Attorney of Rotterdara, I signed a temporary restrain¬ 
ing order effective 11:45 a.m. on that date to remain in effect 
until the hearing of the motion for a preliminary injunction on 
October 7, 1974. At that time, the temporary restraining order was 
continued, again with the consent of counsel for defendants, pending 
this decision. No motions were filed for the defendants, but it was 
called to the attention of this Court that the Town of Rotterdara had 
two pending prosecutions involving persons other than the plaintiffs 
named here, pursuant to this ordinance and that these prosecutions 
would be stayed until a decision of this Court. These two persons 
were under prosecution for delivering these bags as independent con- 
tractors, although one of them, Mr. Medoff, also serves in a man- 
agerial capacity for Ad-Express; Inc. The prosecutorial information, 
howevcr, does not describe Mr. Medoff in this capacity. 

Recognizing that such a situation could raise p > ' ’'lems in the 
light of the rccent decision of the United States Supreiu^ jrt in 
Stcffel v. Thompson, 415 U.S. 452 (1973), both counsel were requested 
during the October oral argument of the motion for a preliminary in- 
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junction to assess the iraport of this case to the instant contro- 
versy. Thereafter, a significant development occurred, when Attorney 
Kietzraan, counsel for plaintiffs here as well as the two defendants 
facing prosecution in Rotterdam, moved formally on October 17, 1974 in 
the Justicc Court, Town of Rotterdam, to dismiss the pending informa- 
tions on the grounds that this same ordinance under challenge in this 
District Court is unconstitutional. The same contentions presented 
here were urged before Town Justice Edward Longo and in ruling from 
the bench, Justice Longo dcnicd the motions. The two defendants 
then pleaded guilty and sentencing was deferred pending the outcome 
of this federal case. At this time, no appeal has been filed from 
the denial of the Town Justice Court to the challenges of unconstitu- 
tionality. The pending prosecutions under this ordinance filed before 
the filing of the complaint in this federal action on September 24, 

1974 have therefore been disposed of at least to the pica stage by 
the Justice Court, Town of Rotterdam, and this Court has been further 
advised by the Town Counsel of Rotterdam (Letter October 23, 1974) 
that there are no other prosecutions pending. Therefore, the doctrine 
of Younger v. Harris, 401 U.S. 37 (1971) that federal courts should 
not interfere with state criminal prosecutions is no longer applicablo. 

N The threats of prosecution to the plaintiffs named here must be con- 
sidered real and the Steffel rulings would not now prohibit at least 
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declaratory rclief to persons [V/ulp v. Corcoran, 454 F.2d 826 (lst Cir. 
1972)], such as plaintiffs who did not present and have not previously 
had adjudicated their claims of unconstitutionality of this ordinance 
in a stato judicial forum. See Thistlethwaite v. The City of New 
York » - F.2d -, Slip Op. 3441 (2d Cir. May 13, 1974). 

The essential prohibition of this ordinance from its material 

wording is that distributors of primarily advertising materials and/or 
saraples must obtain the prior written consent of the intendcd dis- 
tributee before the plastic bags can be left hanging, in plain view, 
from doorknobs or othcr outside portions of a homc or apartment. The 
plaintiffs claim in the words of their attorney that the additional 
expense of obtaining this prior consent of distributees would be 
"economically infeasible” and would put them out of business. Their 
distribution business it is eraphasized must rely on heavy saturation 
distribution of these bags of advertising to be successful in direct 

competition with other media distribution of advertising such as the 

/ 

U. S. Mail or newspapers of general circulation which are exempt under 
this ordinance. The plaintiffs contend that this ordinance infringes 
on First Amendraent rights of freedom of speech both for them, their 
advertising clients, as well as the distributees and recipients of 
the materials in violation of the Fourteenth Amendment Due Process 
Clause and First Amendment freedom of speech, and further that the 
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exemptions for deliveries by the United States Post Office and news- 
papers of general circulation violate the Equal Protoction Clause of 
the Fourteenth Amendment. 

The defendants contend that this ordinance is constitutional be — 
cause it enforces legitimate goals of the Town of Rotterdam. They 
argue that bags are unsightly, a potential source of litter, present 
a security hazard, and a danger to children who might obtain the 
plastic bags or the samples within the bag and injure themselves. It 
is their position that the Town Doard in the exercise of its propcr 
legislative function enacted this challenged ordinance for these sound 
reasons in the interests of the Town and its residents. 

In the light of pertinent decisions of the United States Supreme 
Court as well as other courts, including those of New York State dis- 
cussed herein, the claims of the plaintiffs lack uerit to support the 
serious constitutional violations allegedly caused by the regulatory 
tenus of this town ordinance. Therefore, not only must the motion for 
a preliminary injunction be denied but also since there are no claims 
within the complaint which could form a basis for declarator/ relicf 
entailing federal constitutional violations, or for any other rclief 
whatever, in my judgiaent, the complaint itsclf must be disuissed by 
this Court, sua sponte, for failure to state a federal claim upon 

which relief could be granted. City of Kenosha v. Bruno, 412 U.S. 

V 

507, 511 (1973); Baker ✓ . Carr, 369 U.S. 186, 199 (1962); Birnbaum 
v. Trussoll, 347 F*.2d 86 (2d Cir. 1965); see Clark v. Paul Gray, Inc., 


306 U.S. 583 (1939). 
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It is my judgment that this case is controiled by the dccision 
of the United States Supreme Court in Breard v.' Alexandria, 341 U.S. 
622 (1951). The ordinance at issue in Breard contained the same 
generic requiroment that solicitors obtain prior consent of the oc- 
cupants of private residences before atterapting to transact business 
with thcra. The characterization of this ordinance is essential to 
distinguish sirailar types of challenges to other ordinances which 
either license or prohibit the distribution of advertising or other 
materials. Ordinances which impose either a tax or licensing fee 
or which attempt to control or prohibit distribution by rcgulation 
present different, and often more difficult issucs than the instant 
ordinance which does not purport to completely bar distribution to 
any willing recipient. Chrestensen v. Valentine, 122 F.2d 511, 514 
(2d Cir. 1941), reversed on other grounds, 316 U.S. 52 (1942); see 
also, Lovell v. Griffin, 303 U.S. 444 (1938); Schneider v. New 
Jersey, 308 U.S. 147 (1939) (prohibiting handbilling); and Murdock 
v. Commonwealth of Pennsylvania, 319 U.S. 105 (1943); Jones v. 
Opelika, 316 U.S. 584, reversed upon rehearing, 319 U.S. 103 (1943) 
(taxing by license on the distribution of handbills). The decision 
in Breard made this distinction in holding, based upon the precedent 
of Bunger v. Green River, 300 U.S. 638 (1937), that challenges based 
upon freedom of speech and due process do not rise to the level of a 
substantial federal question. 
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The Court said: 

The opinions of this Court sinco this Grecn 
River case have not given any ground to argue 
that the police power of a state over solicit- 
ing has constitutional infirmitics under the 
due process principio enbodied in the concept 
of freedom to carry on an inoffensivc trade or 
busincss .... The Green River ordinance 
can be characterized as prohibitory of appel- 
lant's legitimate business of obtaining sub- 
scriptions to periodicals only in the liraited 
sense of forbidding solicitation of subscrip- 
tions by house-to-house canvass without invi- 
tation. Ali regulatory lcgislation is pro¬ 
hibitory in that sense. The usual methods of 
solicitation — radio, periodicals, mail, local 
agencies — are open. . , . wc think that even 
a legitimate occupation raay be restricted or 
prohibited in the public interest. 

Breard v. Alexandria, supra, 341 U.S. at 631-633. 

It has been settled law that a conununity or state, pursuant to 

its legitimate police powers: 

may by general and non-discrirainatory legis- 
lation regulate the timos, the places and the 
manner of soliciting upon its streots, and of 
holding meetings thereon; and may in other 
respects safeguard the peace, good order and 
comfort of the community, without unconstitu- 
tionally invading the liberties protected by 
the Fourteenth Amendment. 

Cantwell v. Connecticut, 310 U.S. 296, 304 (1940). 

The manner in which a community chooses to regulate those who 
wish to do business there, is certainly a matter for the local gov- 
ernment. To what extent regulation is necessary and the reasons xor 
such regulation are matters of legislative judgraent not subject to 
judicial interference. Valentine v. Chrestensen, supra, 316 U.S. at 
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54; Y/illiamson v. Leo Optical Co., 348 U.S. 483 (1955). And in any 
event, tho ccntrol of such business is not within the ambit of the 
Constitution. 

The precise extent to which the Town of Rotterdam could legis - 
latively control the distribution of advertising materials need not 
bo decided here. The holding of Breard is cast in terms of a generic 
ordinance requiring consent before the privacy and integrity of an 
abode is transgressed. Indeed, many towns and cities provide for 

special areas which are zoned for the very purposes of doing business 

in order to maintnin the pence and order of residential areas. It 
is an ineludible conclusion tliat the oidinance challenged here is 
rensonably within the Fourteenth Amendment because its purposes go 
substantially beyond those approved by the Supreme Court in Breard 
allowing local government "to guard its citizens against the annoy- 
ances of life." It follows a^ fortiori that this ordinance in Rotter¬ 
dam, which is designed not to prevent plaintiffs from canvassing 
house-to-houso [see Breard , 341 U.S. at 650 (Black, J. dissenting)] 
for the requisite written consent, but merely to restrain them from 
delivering their wares without invitation, is,equally constitutional 
within the broader and well recognized reasons given by the Town of 
Rotterdam. Plaintiffs admit that these bags are hung to saturate a 
given noighborhood, without regard to whether anyone will assume 
responsibility for them after delivery. The bags raay be taken by 


) 


i 
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the presumed distributee; or if not, it is not difficult to cnvision 
their deterioration or scattering by wind, rain, sun or snow. Thus, 
the problem of littering is real and would pose difficult problems 
to the town. To wit, is the distributor at fault for introducing 
the litter of these bags and their contcnts into the neighborhood 
or is the resident responsible for not accepting responsibility for 
unsolicited appendnges to his horae? See Schneider v. New Jersey, 
supra, 308 U.S. at 163. Furthermore, the danger foreseen by the 
drafters of this ordinance, that the plastic bags or sample contents 
therein will find their way into the hands of children when they are 
so readily accessible and untended is a legitimate concern of local 
governraent and one unquestionably subject to legislativo enactment 
to minimize it. 

The security problem to residential horaes, an ever growing 
problera in these times, is in the same category. The very pres- 
ence of these materials in plain view upon a horae or apartment door 
might very well publicly announce the absence of the occupant to the 
wrong kind of people, especially when they are delivered weckly or 

more frequently and allowcd to gather. See Martin v. Struthers, 

319 U.S. 141, 144 (1943). ' ' 

Finally, aesthetics are also a well recognized concern of 
local and state governraent and may properly be the subject of the 
local police power. Such purposes wcre recently discussed by Mr. 
Justice Douglas in the context of a zoning ordinance: 
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The police power is not confined to 
elimination of filth, stench and un- 
healthy places. It is ample to lay out 
zones where farnily values, youth values, 
and the blcssings of quiet scclusion, 
and clean air make the area a sanctuary 
for people. 

f 

Village of Belle Terre v. Boraas, 

U.S. ; 39 L. Ed. 797, 42 U.S. Law 

Week 32T3T*(April 1, 1974). 

Therefore, following the holding in Breard , I find that the 
due process c.hallengo to the type of consent ordinance at issue 
here fails to state a substantial federal question. 

Plaintiffs’ remaining two challenges to this ordinance are that 
it Vi.>lates their constitutional rights of freedom of speech and 
equal protection and are equally insubstantial in presenting federal 
questions. 

The United States Supreme Court also addressed the validity of 
such a First Aracndment challenge in Breard . The Court concluded 
that: 


(i)t would be, it seems to us, a misuse of 
the great guarantees of free speech and 
free press to use those guarantees to force 
a community to admit the solicitors of pub- 
lications to the horne premises of its resid- 
ents. We see no abridgment of the principies 
of the First Amendment in this ordinance. 

Id. at 645. 

While I recognize that in the Ad-Express business advertising is 
left on the residence ratlier than verbal solicitation, yet there is 
no constitutional distinction to be made here since both intrude 
upon the tranquility of the homo. The effect of the ordinance is 
to provide community notice, as contrasted to an individual notice. 



* 






to solicitors or advertisers not to trcspass to transact busipess 

without written conscnt. A city governmcnt nay spcak for its 

citizens on such matters and the frcedoms in the First amendraent 

do not bestow any rights to vendors to toll people what they do not 

want to hear. Id. at 643-44. Further support for this principio, 

as well as answer to plaintiffs' final challcngc that the ordinancc 

violates rights of equal protection of tho law, is found in an 

eloquent decision by United States District Judge Yankwich in Buxbom 

v. City of Riverside, 29 F. Supp. 3 (S.D. Cali.., C.D. 1939). That 

case involves practically an identical ordinancc to the one chal- 

lenged here, and which if anything is more restrictive in that it 

applies not only to advertising materials in residential areas but 

also to literature in public areas. Judge Yankwich answers fully 

the same arguments advanced by plaintiffs here. On the First 

Amendment claims he said: 

If, as claimed by the petitioner, this curtails 
the right of the occupant of property to receive 
literature, and advertising, the answer is two- 
fold. The plaintiff, not being in the position, 
cannot conplain of the invasion of rights which 
do not affect him. 

More, the occupant of premiscs iany have the fu 11 
benefit of limitless distribution by indicnting 
his consent directly to a particular distributor, 
or, generally, by placing upon his prcmises a 
sign indicating that "ali distribution is welcome." 

Nor is any constitutional norm violated when 
hewho would spread literature or advertising on 
private premises is compclled to obtain tho owner's 
consent. A man's home is stili his castlo. 
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... it is incomprehensible how the right to 
print and distribute freely may be broadened into 
absolute freedom to invade another's property by 
littering his proraises without his consent. 

Buxbom v. City of Riverside, supra, 29 F. Supp. 
at 7; see also Broadrick v. Oklahoma, 413 U.S. 

601, 610 (1973). 

The last challenge asserted by plaintiffs is that this ordin- 
ance by exerapting newspapers of general circulation and the United 
States Post Office from its consent requireraeni. denies them equal 

protection of the laws. In the first place, this challenge enters 

a vague and hypothetical area in that it is questionable whether 

in fact newspapers of general circulation or the United States Mail 

is delivered without consent. The important point however is that 

without consent, individuals or local governments have little auth- 

ority under concepts of federal suprcmacy to regulato the United 

States Postal Service. See Rockville Reminder, Inc. v. United 

States Postal Service, 480 F. 2d 4 (2d Cir. 1973). But that is not 

to say that even here the appropriato legislative assemb.ly, i.e., 

Congress, could not impose restrictions on the'merits similar to 

those that the ordinanco places on local deliveries of advertising. 

As the Supreme Court said in Rowan v. United States Post Office 

Dept., 397 U.S. 728 (1970): 

In today's complex society we are inescapably 
captive audiences for many purposes, but a 
sufficient measure of individual autonomy must 
survive to permit every householder to exer- 
cise control over unwanted mail. To make the 
householder the oxclusive and final judge of 
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what will cross his threshold undoubtedlv has 
the effect of impcding tho flow of ideas, In¬ 
formation, and arguments that, idenlly, he 
should roceive and considor. Today's mer- 
chandising methods, the plethora of mass mail- 
ings subsidizcd by low postal rates, and the 
growth of the sale of large mailing lists as 
an industry in itself hnve changed the rnnilman 
from a carrier of primarily private Communica¬ 
tions, as he was in n more leisurely day, and 
have made hira an adjunct of the mass mailer who 
sends unsolicited and often unwanted raail into 
every horne .... The Court has traditionally 
respected tho right of a householder to bar, by 
order or notice, solicitors, hawkers, and ped- 
dlers from his property. . . . To hold less 
would tend to license a form of trespass and 
would make hardly moro sense than to say that 
a radio or television viewer mny not twist the 
dial to cut off an offensive or boring communi- 
cation and thus bar its entering his liome. 

Nothing in the Constitution compels us to listen 
to or view any unwanted communication, whatever 
its merit; . . . The ancient concept that "a 
wan's horne is his castle" into which "not evcn 
the king may entcr" has lost none of its vital- 
ity. . . We therefore categorically rcject the 
argumcnt that a vendor has a right under the 
Constitution or otlierv/isc to se iit! iu nwa n ted 
materia 1 info the homo of anothcr. IT this pro- 
hibition operatos to impede the flow of even 

valid ideas, the answe; is that no one has 
a right to press even 'good" ideas on an 
unwllling recipient. That we aro often 
"captives" outside the sanctuary of the horae 
and subject to objectionable speech and other 
sound docs not mean we must be captives every- 
where. The nsserted right of a mailer, we 
repeat , stops at the outer boundary oT everv 
person*s doma~in . — - 

IfL* 736-38 (citations omitted, emphasis 
supplied). 

And the fact that plaintiffs may carry advertising for charitable 

orgaaizations or other public Service raessages without charge or 
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at a norainal charge, does not diminish the right of a local gov- 

ernment to preserve and protect the sanetity of the home even from 

unwanted "cood" ideas. As the Supreme Court stated, such activities 

cannot be controlling in such a case because: 

(i)f that evasion were successful, every 
merchant who desires to broadeast*advertis- 
ing leaflets in the streets need only append 
a civic appeal, or a moral platitude, to 
achieve immunity from the law's command. 

Valentino v. Chrestensen, supra, 316 U.S. at 55. 

In terras of the exemption for newspapers of general circulation, 
the Town of Rotterdam may make reasonable classifications of materials 
dolivered. The federal courts have traditionally drawn a distinction 
between priraarily advertising materials and the communication of ideas 
as in the case of a newspaper. Pittsburgh Press Co. v. Huraan Rela- 
tions Comm’n, 413 U.S. 376, 385 (1973); Columbia Broadcasting System, 
Inc. v. Deraocratic National Comraittee, 412 U.S. 94, 201 (1973) (Brennan, 
J. dissenting); Valentine v. Chrestensen, supra. There is no question 
that plaintiffs here distribute priraarily advertising material which 
is entitled to no constitutional protection from governraental re- 
straints such as the instant ordinance. 

Therefore, in my judgmcnt, the equal protection challenge also 
fails to state n substantial federal question. Buxbom v. City of 
Riverside, supra, 29 F. Supp. at 8. 
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The raajority of plaintiffs' arguments are ndequately addrcssed 

* 

in the cases cited and discussed above. Ilowever, a final discussion 
of the recent decision of the United States District Court of New 
Jersey in Toms River Publishing Co. v. The Borough of Brielle, 

_ F. Supp. _, Civil Aetion No. 985-73 (March 1, 1974) is 

appropriate because its holding which declares a sirailar ordinance 
unconstitutional is heavily relied upon by the attorney for plain¬ 
tiffs. I disagree* respectfully witn the decision of District Judge 
Fisher who relied on two cases primarily to hold the ordinance un¬ 
constitutional. That decision cites Schneider v, New Jersey, 308 

✓ 

U.S. 147 (1939), as do plaintiffs here, for the proposition that 

littering is not a valid justification for a consc-nt ordinance. 

Thia interpretation, in my judgment, takes the Schneider holding 

completely out of the liraited context of its xacts because the type 

of ordinance there involvcd was a total ban upon distribution in 

pubi - *'' areas, not a consent dclivery ordinance. The Supreiae Court 

hcld that the potential for littering was not a valid rcason to 

prohibit the distribution of printed raatter to those who wanted it. 

In doing so, the decision did not condemn or withhold the power to 

control littering by local govermaents. 

(w)e are of opinion that the purpose to 
keep streets clean and of good appearnnee 
is insufficient to justify an ordinance 
which prohibits a person rightfully on a 
public Street froia handing literature to 
one willing to reccive it ... . This 
constitutional protection does not deprive 
a City oi all power to prevent littering. 

___i 
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Schneider v. New Jerscy-, supra, 308 U.S. 
at 1G2; see Wolin v. Port of New York 
Authority, 392 F.2d 83, 91 (2d Cir. 1968), 
cert. denied 393 U.S. 940 (1968); also 
sce Martin v. Struthers, supra. 

The ordinance in Schneider prohibited distribution even to those 
who might want the information; neither the instant ordinance nor 
the onc in Toms Rivor curtails the flow of information to a willing 
receiver. The other case pri&arily relied upon in Toms Rjycr is 

Lovell v. City of Griffin, 303 U.S. 444 (1938). This is also factu- 
ally distinguishable because in Love11 , distribution to willing re- 
cipients was contingent upon obtnining a license to distribute, the 
issuance of which turned on an unconstitutionally overbroad discre- 
tion accorde ’ to governmont officials. Again, neither the Rotterdam 
ordinance or the Toms River ordinance require a license or otherwise 
restrict the distribution of material to willing recipients. The 
Rotterdam ordinance can, in fact, be viewed as incrcasing govern- 
mental protection of the cherished, but rapidly vanishing, rights 

of privacy of ali citizens and thus consistent with the decisiorsof 

✓ 

Schneider and Lovell . The only discretion which affects the dis¬ 
tribution of these materinis under the Rotterdam ordinance is that 
conferred upon its citizens; none is vested in the government and 
thus the cases just discussed do not undermine the constitutionality 
of the instant ordinance. See Rowan v. United States Post Office 

I 

Dept., supra, 397 U.S. at 737. 

Therefore, relying upon the decisions cited herein, especially 
Dreard and Buxbom, I find that this complnint fails to state a sub- 
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stantial federal claim upon which relicf can be granted. Sincc the 
complaint raust be dismissed, little discussion of the motion for a 
preliminary injunction is necessary cxcept to point out that the re- 
quired showing of irreparable harm made by the plaintiffs is very 
weak. To the extent that the rnain plaintiff, Ad-Express, Inc., 
claiias that obtaining the householder's consent will cost more 
money, the Supreme Court has held that such expenses are "constitu- 
tionally immaterial" when measured against valid ordinances such as 
the instant one. Brcard v. Alexandria, supra, 341 U.S. at 635 and 
638. The claim by plaintiff, Penny Weber, that as an independent 
contractor dolivering thesc advertising bngs, she might lose her 
income of approximateXy $60.00 per v/eelc, clcarly fails to amount to 
irreparable harm. Sampson v. Murray, 415 U.S. 61, 91-92 and 92 n. 

68 (1974). And plaintiff, Andrew Gallo, as an advertising Client 

of Ad-Express, Inc., who might have to advertise elscwliere or incur 

t , 

the proportional expenses of obtaining consent from the householders 
in Rotterdara, does not amount to any cognizablc irreparable harm. 
Breard v. Alexandria, supra, 341 U.S. 631-32 and 638. The motion 
for preliminary injunction requires a showing of irreparable harm 
and likelihood of success in obtaining the declaratory judgment of 
constitutional violations, and neither requisite is evident here. 

See Checker Motors’Corp. v. Chrysler Corp., 405 F.2d 319, 323 (2d 
Cir. 1969), cert. den., 394 U.S. 999 (1969). 

The New York State Court of Appeals has addressed siinilar 


i 
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ordinances which require consent and found thera constitutionai. 
Watchtowcr Bible & T. Soc. v. Metropolitan Life Ins. Co., 297 N.Y. 
339 (19-18); see also People v. Bohnke, 287 N.Y. 154 (1941). 

In conclusion, the motion for a preliminary injunction is 
denied and the complaint is dismissed sua sponte on the merits for 
failure to state a substantial federal claim upon which relief can 
be granted. The temporary restraining order which is stili in 
effect by consent is vacated as of November 12, 1974 at 2:00 P.M. 
(Tuesday) . 

It is so Ordered. 

Dated: November 5, 1974 


Albany, New York 
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liniti States Histrici CCoitrt 

FOR THE 

NORTHERN DISTRICT OF NEW YORK 

Civil Action File No. 74-CV-401 

AD-EX PRESS, INC.; REX KITCHEN, as President of AD-EXPRESS, INC., 

ANDREW GALLO, Individually and as President of j^NDY GALLO 
CONSTRUCTION COPR. d/b/a 4 SEASONS VARIETY STORE, and PENNY WEBER, 

va. Plaintiffs J- JUDC.MENT 

JOHN F.KRIVIN,Supervisor of the Town of Rotterdam,New York; BENJAMIN 
WOLLNER,FRANCIS L.STONE,PETER LA MALFA, and WILLIAM OSTA, as members of 
the Town Board of the Town of Rotterdam, New York; EDWARD LONGO and 
JOHN LA MALFA, as Town Justices of the Town of Rotterdam, New York; and 
JOSEPH S. DOMINELLI, as Chief of Police of the i8?| terdain ' New Yor * 

This action came on for Ockdc (hearing) before the Court, Honorable James T. Foiey 

, United States District Judge, prosiding, and the issuos havjng been duly tnnd 
» (heard) and a decision having becn duly rendered, 

I 

t. It is Ordered and Adjudged 

v 

.1 complaint is dismissed. 


Dated at Utica, New York , this ftth day 

November 

of 0**8lsaxx ,1974 
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